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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Decisions  of  the  Secretary  of  Labor 
and  Annual  Certifications  Under  the 
Federal  Unemployment  Tax  Act 

Certifications  are  made  annually  on 
October  31  under  sections  3303  and  3304 
of  the  Internal  Revenue  Code  of  1954,  for 
the  purposes  of  the  tax  credits  allowable 
against  the  federal  unemployment  tax. 
Such  certifications  are  not  made  with 
respect  to  a  State,  however,  if  the 
Secretary  of  Labor  finds,  in  accordance 
with  section  3304(c)  of  the  Code,  that  the 
State  unemployment  compensation  law 
is  not  in  conformity  with  the 
requirements  specified  in  section  3304(a) 
of  the  Code,  or  that  the  State  has  failed 
to  comply  substantially  with  any  of 
those  requirements.  The  withholding  of 
certifications  with  respect  to  a  State  do 
not  take  effect  until  60  days  after  the 
governor  of  the  State  is  notified  of  the 
Secretary’s  decision,  and  thereafter  until 
all  stays  imposed  by  or  pursuant  to 
section  3310(d)  of  the  Code  have  ended. 

In  regard  to  the  1979  certifications,  I 
have  issued  decisions  affecting  the 
certifications  with  respect  to  four  States, 
and  I  have  issued  a  decision  on  three 
States  not  affecting  the  certifications 
with  respect  to  those  States. 

My  decisions  and  the  certifications 
reflecting  those  decisions  are  set  out 
below. 

Dated:  November  1, 1979. 

Ray  Marshall, 

Secretary  of  Labor. 

U.S.  Department  of  Labor  v.  State  of 
Delaware  Department  of  Labor;  State  of 
New  Jersey  Department  of  Labor  and 
Industry;  State  of  New  York  Department 
of  Labor 

(Conformity  Proceedings  ETA-1  (1979)) 
Decision  of  the  Secretary 

Pursuant  to  section  3304(c)  of  the 
Federal  Unemployment  Tax  Act 
(FUTA),  26  U.S.C.  3304(c),  a  hearing  was 
held  before  Administrative  Law  Judge 
Robert  A.  Briggs  to  determine  whether 
the  unemployment  compensation  laws 
(including  the  interpretation  and 
implementation  of  said  laws)  in  the 
States  of  Delaware,  New  Jersey  and 
New  York  are:  (1)  in  conformity  with 
section  3304(a)(6)(B)  and  section 
3309(a)(2)  of  FUTA  for  the  12-month 
period  ending  October  31, 1979,  and  (2) 
in  substantial  compliance  with  said 
requirements  of  FUTA  for  the  12-month 
period  ending  October  31, 1979.  A 
recommended  decision  was  rendered  by 
Administrative  Law  Judge  Briggs  on 


October  11, 1979  and  served  on  all 
parties  on  October  12, 1979. 
Administrative  Law  Judge  Briggs 
recommended  that  I  find  that  the  State 
laws  in  issue  are  both  in  conformity  and 
in  substantial  compliance  with  sections 
3304(a)(6)(B)  and  3309(a)(2)  of  FUTA. 

Pursuant  to  the  rules  of  procedure 
governing  this  proceeding  (see  the 
Federal  Register  of  July  13, 1979,  44  FR 
40959-40963)  the  parties  of  record, 
within  ten  days  after  the  recommended 
decision  and  certification  was  mailed  to 
them,  were  permitted  to  file  a  written 
Statement  of  Exceptions  with  the 
Administrative  Law  Judge  setting  forth 
any  exceptions  they  may  have  had  to 
the  recommended  decision.  Only  one 
party  to  the  proceedings,  the  U.S. 
Department  of  Labor,  filed  a  Statement 
of  Exceptions  by  the  filing  deadline, 
October  22, 1979.  Pursuant  to  paragraph 
16  of  the  governing  rules  of  procedure,  I 
am  now  required  to  render  a  written 
decision  in  this  matter.  After  reviewing 
the  entire  record  in  this  case  my 
decision  is  as  follows. 

The  States  of  Delaware,  New  Jersey 
and  New  York  have  enacted  legislation 
permitting  non-profit  organizations  and 
State  and  local  governmental  entities  to 
elect  the  reimbursement  method  of 
financing  unemployment  compensation 
costs  in  lieu  of  the  payroll  tax 
contribution  method  required  to  be  used 
by  profit-making  employers.  The 
Department  of  Labor  did  not  take  issue 
with  this.  In  their  interpretation  and 
implementation  of  their  laws,  however, 
the  three  States  have  determined  that, 
under  certain  circumstances, 
reimbursing  employers  need  not 
reimburse  the  unemployment 
compensation  fund  for  compensation  1 
paid  out  of  that  fund.  The  States  have 
argued  that  section  3309(a)(2)  of  FUTA 
requires  reimbursement  only  of 
compensation  attributable  under  the 
State  law  to  service  with  the 
reimbursing  employer.  Therefore,  since 
their  laws  do  not  attribute  to  service 
with  the  employer  certain  compensation 
paid  out  as  an  overpayment  due  to 
fraud,  or  due  to  computer  error  or  other 
mistakes,  or  paid  out  due  to  service  with 
a  subsequent  employer,  reimbursing 
employers  in  their  States  are  not 


1  Section  3306(h)  of  FUTA  defines  compensation 
as  follows:  "(h)  Compensation.  For  purposes  of  this 
chapter,  the  term  "compensation"  means  cash 
benefits  payable  to  individuals  with  respect  to  their 
unemployment. 

To  the  extent  the  cash  benefits  arc  paid  while  the 
State  has  determined  the  individual  is  entitled, 
these  benefits  are  payable,  and  as  such  are 
allowable  compensation  under  section  3304(a)(4)  of 
FUTA  and  section  303(a)(5)  of  the  Social  Security 
Act  (which  governs  the  use  of  money  withdrawn 
from  the  unemployment  fund). 


required  by  section  3309(a)(2)  to 
reimburse  such  compensation. 

In  its  Statement  of  Exceptions  and 
elsewhere  in  the  record  the  Department 
of  Labor  has  contended,  in  essence,  that 
such  a  procedure  constitutes 
“noncharging”  of  employers,  and  that 
the  concept  of  “noncharging,"  while 
relevant  to  contributing  employers,  is 
not  relevant  to  reimbursing  employers, 
which,  it  has  contended,  are  required  by 
section  3309(a)(2)  to  be  self-insurers.  In 
support  of  this  argument,  the 
Department  introduced  into  the  record 
several  documents  and  rulings, 
principally  a  1944  ruling  of  the  Social 
Security  Board  which  authorized  the 
States,  under  certain  circumstances,  to 
“noncharge”  (that  is,  refrain  from 
charging  a  contributing  employer's 
experience  rating  account)  so  long  as 
they  retained  a  reasonable  method  of 
measuring  the  employer’s 
unemployment  experience.  In  further 
support  of  its  argument  the  Department 
cited  as  legislative  history,  the  following 
sentences  from  the  Report  of  the 
Committee  on  Finance,  U.S.  Senate 
(Senate  Report  No.  91-752),  to 
accompany  H.R.  14705,  Employment 
Security  Amendments  of  1970: 

The  States  would  be  required  also  to 
provide  non-profit  organizations  with  the 
option  of  reimbursing  the  State  for 
unemployment  compensation  payments 
attributable  to  service  with  the  organization 
in  lieu  of  paying  contributions  under  the 
normal  tax  provisions  of  the  State  law.  In 
effect,  the  nonprofit  organizations  would  be 
allowed  to  adopt  a  form  of  self-insurance. 
(Emphasis  added) 

I  agree  with  the  contentions  of  the 
Department  of  Labor,  as  set  forth  in  the 
record,  that  the  concept  of 
“noncharging”,  as  it  has  been  developed 
and  applied  in  the  case  of  contributing 
employers,  is  not  applicable  with 
respect  to  reimbursing  employers.  It 
does  not  follow,  however,  that 
reimbursing  employers  must  therefore 
reimburse  all  compensation  paid  out  of 
the  unemployment  fund  with  respect  to 
their  former  employees.  Whether,  or 
under  what  circumstances,  a 
contributing  employer  may  be 
“noncharged"  has  no  relevance  to  the 
issue  presented  in  this  case.  The  issue 
presented  in  this  case  concerns  whether, 
or  under  what  circumstances,  a 
reimbursing  employer  may  be  relieved 
from  reimbursing.  I  find,  therefore,  that 
the  Administrative  Law  Judge  was 
correct  in  his  characterization  of  the 
-issue  in  this  case,  and  was  correct  in 
deeming  irrelevant  those  parts  of  the 
record,  such  as  the  1944  Social  Security 
Board  ruling,  which  dealt  with  the  issue 
of  "noncharging’’  contributing 
employers. 
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The  Administrative  Law  Judge  was 
also  correct  in  looking  first  to  the 
statutory  language  to  determine 
whether,  or  under  what  circumstances,  a 
reimbursing  employer  may  be  relieved 
from  reimbursing.  It  is  a  basic  rule  of 
statutory  construction  that  one  looks 
first  to  the  statutory  language,  and,  only 
if  the  statutory  language  is  ambiguous  or 
otherwise  unclear,  does  one  proceed  to 
investigate  the  legislative  history.  With 
respect  to  the  statutory  language,  the 
recommended  decision  stated,  in 
relevant  part: 

Stated  simply,  the  determination  of 
whether  compensation  benefits  paid  are 
'attributable  to  service'  with  a  reimbursing 
employer  (and,  accordingly,  should  be 
charged  to  the  account  of  said  employer  for 
purposes  of  reimbursement)  is  committed  by 
the  plain  terms  of  section  3309  (a)(2)  to  the 
States  in  the  administration  of  their 
respective  statutes.  This  is  dispositive  of  the 
instant  proceeding. 

It  is  recognized  that  one  State  may  enact 
legislation  charging  reimbursing  employers 
for  benefits  in  a  particular  situation  that 
would  not  be  chargeable  to  such  employers  in 
another  State. 

I  agree  with  the  above-cited  passage 
of  the  recommended  decision.  I 
therefore  find,  as  a  matter  of  law,  that 
(1)  a  reimbursing  employer  must  always 
fully  reimburse  the  State  unemployment 
fund  whenever  compensation,  which  is 
attributable  to  service  with  such 
employer,  is  paid  out  of  such  fund,  (2) 
whether  the  compensation  paid  out  is 
attributable  to  service  with  such 
employer  is  a  matter  to  be  determined 
under  the  provisions  of  the 
unemployment  compensation  law  of  the 
State,  which  reasonably  interpret  and 
implement  section  3309  (a)(2)  of  FUTA, 
(3)  the  provisions  of  State  law  in  issue  in 
this  case,  whereby  compensation  is  not 
considered  attributable  to  service  with 
the  reimbursing  employer  when  it  is 
paid  out  due  to  service  with  a 
subsequent  employer,  or  when  it  is  an 
overpayment  due  to  fraud,  or  due  to 
computer  error  or  other  mistake,  are 
reasonable  interpretations  and 
implementations  of  section  3309  (a)(2)  of 
FUTA,  and  (4)  a  reimbursing  employer 
may  be  relieved  from  reimbursing 
compensation  paid  out  of  the  State 
unemployment  fund  with  respect  to  its 
former  employees  whenever  it  is 
reasonably  determined  under  such 
provisions  of  the  State  unemployment 
compensation  law  that  the 
compensation  paid  out  was  not 
attributable  to  service  with  the 
reimbursing  employer. 

Although  I  have  found  that  resort  to 
the  legislative  history  is  unnecessary  in 


light  of  the  plain  language  of  the  statute, 
it  is  appropriate  to  make  some 
comments  with  respect  to  the  legislative 
history  cited  by  the  Department  in  the 
record  (see  above).  The  concepts  of 
reimbursement  and  of  reimbursing 
employers,  which,  for  reason  of 
important  public  policy,  were  introduced 
into  FUTA  by  the  Unemployment 
Compensation  Amendments  of  1970  and 
1976,  were,  to  some  extent,  a  conceptual 
departure  from  the  broad-based 
“insurance"  concept  underlying  the 
unemployment  compensation  system 
whereby  the  risks,  and  thus  the  costs,  of 
unemployment  were  spread  among  all 
those  employers  which  contributed  to 
the  unemployment  fund  through  the 
payroll  tax.  It  is  in  this  context, 
therefore,  that  the  language  of  the 
Senate  Report,  cited  above,  should  be 
understood.  In  stating  that  "In  effect,  the 
nonprofit  organizations  would  be 
allowed  to  adopt  a  form  of  self- 
insurance,)’  the  Senate  Report  was 
explaining  the  compatibility  of  the  new 
FUTA  concepts  of  reimbursing  and 
reimbursing  employers  with  the 
insurance  concepts  underlying  the 
unemployment  compensation  system.  To 
understand  the  Senate  Report’s 
language  as  interpreting  section  3309 
(a)(2)  of  FUTA  to  require  "pure  self- 
insurance"  (i.e.,  strict  liability)  of 
reimbursing  employers  is  to  read  too 
much  into  the  language  of  the  report. 

Based  on  the  foregoing,  I  adopt  the 
findings  of  fact  and  conclusions  of  law 
of  the  Administrative  Law  Judge  to  the 
extent  they  are  compatible  with  the 
reasoning  in  this  decision.  1  find  that  the 
unemployment  compensation  laws  of 
the  States  of  Delaware,  New  Jersey  and 
New  York  (including  the  interpretation 
and  implementation  of  said  laws),  with 
respect  to  the  issues  herein  relating  to 
reimbursing  employers,  are  in 
conformity  with  the  Federal 
Unemployment  Tax  Act  (FUTA).  as 
amended,  26  U.S.C.  3301  et  seq.,  and  in 
substantial  compliance  with  the  Federal 
Unemployment  Tax  Act,  as  amended. 

Signed  at  Washington.  D  C  this  31st  day  of 
October,  1979. 

Ray  Marshall, 

Secretary  of  Labor. 

U.S.  Department  of  Labor  v. 
Commonwealth  of  Pennsylvania 
Department  of  Labor  and  Industry 

Conformity  and  Substantial  Compliance 
Proceeding;  Decision  of  the  Secretary 
This  is  a  proceeding  pursuant  to  section 


3304(c)  of  the  Internal  Revenue  Code  of 
1954  (26  U.S.C.  3304(c))  to  determine 
whether  the  unemployment 
compensation  law  of  The 
Commonwealth  of  Pennsylvania  has 
been  amended  so  that  it  contains, 
effective  November  1, 1979,  each  of  the 
provisions  required  by  law  and  has  beer 
in  conformity  and  substantial 
compliance  with  such  provisions  with 
respect  to  the  12-month  period  ending 
October  31,  1979. 

At  issue,  as  outlined  in  the  Notice  of 
Hearing,  are  three  provisions  of 
Pennsylvania  law.  The  issues  are: 

Whether  the  Pennsylvania  Unemployment 
Compensation  Law,  which  provides  for  the 
omission  or  removal  of  unemployment 
compensation  charges  from  the  accounts  of 
employers  liable  for  the  payment  of 
reimbursements  to  the  State's  unemployment 
fund,  conforms  with  the  provisions  required 
by  sections  3304(a)(6)(B)  and  3309(a)(2)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3304(a)(6)(B)  and  3309(a)(2)).  as  amended  by 
section  506  of  Pub.  L  94-566  and  section 
302(b)  of  Pub.  L  95-19; 

2.  Whether  the  Pennsylvania 
Unemployment  Compensation  Law,  which 
provides  under  specified  conditions  for 
payment  of  unemployment  compensation 
retroactively  for  weeks  of  unemploymet  that 
had  been  properly  denied  between  academic 
years  or  terms,  3304(a)(6)(A)(ii)  of  such  Code 
(26  U.S.C.  3304(a)(6)(A)(ii)),  as  added  by 
section  115(c)  of  Pub.  L.  94-566; 

3.  Whether  the  Pennsylvania 
Unemployment  Compensation  Law.  which 
provides  under  specified  conditions  for  the 
denial  of  unemployment  compensation 
between  academic  years  or  terms  to 
governmental  employees  who  are  not 
employees  of  educational  institutions, 
conforms  with  the  provisions  of  section 
3304(a)(6)(A)  of  such  Code  (26  U.S.C. 
3304(a)(6)(A)),  and  classes  (i).  (ii).  and  (iii) 
thereof,  as  amended  by  section  115(c)  of  Pub. 
L.  94-568  and  section  302(c)  of  Pub.  L.  95-19: 
and 

4.  Whether  the  Commonwealth  of 
Pennsylvania  has  failed  to  comply 
substantially  with  any  of  the  Federal  law 
provisions  referred  to  in  issues  1  to  3  above. 

The  result  of  this  proceeding  will 
determine  whether  the  Commonwealth 
of  Pennsylvania  is  certifiable  on 
October  31, 1979,  first,  with  respect  to 
normal  and  additional  tax  credits 
allowable  to  Pennsylvania  employers 
pursuant  to  subsections  (a)  and  (b)  of 
section  3302  of  the  Internal  Revenue 
Code  of  1954  for  taxable  year  1979,  and, 
second,  with  respect  to  payment  to  the 
Commonwealth  of  Pennsylvania  of 
granted  funds  pursuant  to  section  302(a) 
of  the  Social  Security  Act  (42  U.S.C. 
502(a))  and  section  5(b)  of  the  Wagner- 
Peyser  Act  (29  U.S.C.  49d(b)). 
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I  have  carefully  studied  the  evidence 
of  record  and  considered  all  of  the 
arguments  presented  with  respect  ot  the 
issues  and  all  the  exceptions.  It  is  my 
conclusion  that  the  findings  of  fact 
discussion,  and  conclusions  of  law  of 
the  Judge  in  his  Recommended  Decision 
(attached  to  this  Decision)  are  supported 
by  the  record  and  in  accordance  with 
applicable  law  except  as  they  are 
inconsistent  with  the  discussion  and 
conclusions  of  law  set  forth  below.  I 
therefore  adopt  them  as  my  own  to  the 
extent  they  are  consistent  with  the 
discussion  and  conclusions  set  forth 
below. 

Discussion 

Noncharging  of  Reimbursing  Employers 

Whether  reimbursing  employers  are  to 
be  cahrged  by  the  State  when 
compensation  is  paid  and  later  found  to 
have  been  paid  to  ineligible  individuals 
is  up  to  the  State. 

Section  3306(h)  of  the  IRC  of  1954 
defines  compensation  as  follows: 

“(h)  Compensation.  For  purposes  of  this 
chapter,  the  term  “compensation"  means 
cash  benefits  payable  to  individuals  with 
respect  to  their  unemployment. 

To  the  extent  the  cash  benefits  are 
paid  which  the  State  has  determined  the 
individual  is  entitled,  these  benefits  are 
payable,  and  as  such  are  allowable 
compensation  under  section  3304(a)(4) 
of  the  IRC  of  the  1954  and  section 
303(a)(5)  of  the  Social  Security  Act 
(which  governs  the  use  of  money 
withdrawn  from  the  unemployment 
fund).  While  these  benefits  are  payable 
when  actually  paid  (and  therefore 
compensation)  does  not,  however, 
govern  whether  the  Sate  must  attribute 
them  to  the  reimbursing  employer. 

Section  3309(a)(2)  of  the  IRC  of  1954 
allows  an  eligible  employer  to  elect  to 
pay  (in  reimbursement)  into  the  State 
unemployment  fund  “amounts  equal  to 
the  amounts  of  compensation 
attributable  under  the  State  law  to  such 
service.”  It  is  up  to  each  State  to 
determine  whether  or  not  compensation 
“payable”  when  paid,  but  later  found  to 
have  been  paid  to  ineligible  individuals, 
should  be  attributed  to  service  wifh  the 
employer. 

Conclusion  of  Law 

1.  The  Pennsylvania  Unemployment 
Compensation  Law  conforms  with  the 
requirements  of  FUTA  sections  3304(a)(6)(B) 
and  3309(a)(2)  and  Pennsylvania  has 
substantially  complied  with  FUTA  in  this 
regard  for  the  12-month  period  preceding 
October  31, 1979. 

The  Pennsylvania  Unemployment 
Compensation  Law  does  not  conform  with 
FUTA  section  3304(a)(6)(A)(ii)  insofar  as  it 
provides  for  retroactive  payment  of 


unemployment  compensation  that  had 
properly  been  denied  between  academic 
years  or  terms  to  nonprofessional  employees 
of  educational  institutions.  Pennsylvania  has 
not  substantially  complied  with  F1JTA  in  this 
regard  for  the  12-month  period  preceding 
October  31, 1979. 

3.  During  the  12-month  period  preceding 
October  31, 1979,  Pennsylvania  does  not 
conform  with  and  has  failed  to  substantially 
comply  with  the  provisions  of  FUTA  section 
3304(a)(6)(A)  which  limit  the  between-terms 
denial  of  benefits  to  employees  of 
educational  institutions  and  educational 
service  agencies. 

Accordingly,  I  find  that  the 
Pennsylvania  Law  conforms  with  and  is 
in  substantial  compliance  with  Federal 
Law  with  respect  to  noncharging 
reimbursers  (sections  3304(a)(6)(B)  and 
3309(a)(2)  of  the  IRC  of  1954).  I  find  it 
fails  to  conform  with  and  be  in 
substantial  compliance  with  Federal  law 
with  respect  to  school  crossing  guards 
(section  3304(a)(6)(A)  of  the  IRC  of  1954) 
and  retroactivity  (section 
3304(a)(6)(A)(ii)  of  the  IRC  of  1954). 

Dated  at  Washington,  D.C.  this  31st  day  of 
October. 

Ray  Marshall 
Secretary  of  Labor. 

U.S.  Department  of  Labor  v. 
Commonwealth  of  Pennsylvania, 
Department  of  Labor  and  Industry 

Conformity  Proceeding 

For  the  U.S.  Department  of  Labor: 

Bette  J.  Briggs,  Esq.,  Charles  D. 

Raymond,  Esq.,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  Suite  N- 
2101,  200  Constitution  Ave.,  NW., 
Washington,  D.C.  20210. 

For  the  Commonwealth  of  Pennsylvania, 
Department  of  Labor  and  Industry: 

Mary  Ellen  Krober,  Louis  J.  Rovelli, 
Deputy  Attorney  General, 
Pennsylvania  Department  of  Justice, 
16th  Floor — Strawberry  Square, 
Harrisburg.  PA  17120. 

For  the  Participating  Interested  Persons: 

S.  Joseph  Moomaw,  Esq.,  P.O.  Box  247, 
Camp  Hill.  PA  17011. 

Myma  P.  Field,  Esq.,  1521  Locust  Street, 
Philadelphia,  PA  19102. 

William  R.  Balaban,  Esq.,  P.O.  Box  1188, 
Harrisburg,  PA  17108. 

Before:  Richard  A.  Scully 
Administrative  Law  Judge. 

Recommended  Decision 

Statement 

Pursuant  to  a  Notice  of  Hearing  issued 
by  the  Secretary  of  Labor  on  July  19, 

1979  (ALJ  Ex.  1),  the  Commonwealth  of 
Pennsylvania,  Department  of  Labor  and 
Industry*  was  afforded  the  opportunity 


for  a  hearing  on  the  questions  of 
whether  the  unemployment 
compensation  law  of  the 
Commonwealth  of  Pennsylvania  has 
been  amended  so  that  it  contains, 
effective  November  1. 1978,  each  of  the 
provisions  required  by  reason  of  the 
enactment  of  the  Unemployment 
Compensation  Amendments  of  1976 
(Pub.  L.  94-566,  90  Stat.  2667)  and  Title 
III  of  the  Emergency  Unemployment 
Compensation  Extension  Act  of  1977 
(Pub.  L.  95-19;  91  Stat.  39,  43)  and  /or 
has  with  respect  to  the  12-month  period 
ending  October  31, 1979,  failed  to 
substantially  comply  with  any  such 
provision. 

On  October  31, 1979,  the  Secretary  of 
Labor  must  certify  each  State  which  has 
an  unemployment  compensation  law 
containing  each  of  the  provisions 
specified  in  Section  3304(a)  of  the 
Federal  Unemployment  Tax  Act 
("FUTA”),  26  U.S.C.  §  3304(a),  and 
which  has  not  failed  to  substantially 
comply  with  any  such  provision  during 
the  preceding  12-month  period. 
Certification  is  necessary  in  order  for 
employers  within  the  State  to  be  entitled 
to  credit  against  federal  unemployment 
taxes  and  in  order  for  the  State  to 
receive  federal  funds  to  pay  the  costs  of 
administering  its  unemployment 
compensation  program. 

A  hearing  was  held  in  Washington, 
D.C.  on  August  21, 1979,  at  which  the 
parties  were  given  the  opportunity  to 
present  testimony,  documentary 
evidence  and  argument  and  the 
interested  persons  who  had  made 
application  to  participate  in  the 
proceeding  were  given  the  opportunity 
to  present  argument.  Briefs  and  reply 
briefs  have  been  received. 

Issues 

The  issues,  as  outlined  in  the  Notice 
of  Hearing,  are  as  follow: 

1.  Whether  the  Pennsylvania 
Unemployment  Compensation  Law, 
which  provides  for  the  omission  or 
removal  of  unemployment  compensation 
charges  from  the  accounts  of  employers 
liable  for  the  payment  of 
reimbursements  to  the  State's 
unemployment  fund,  conforms  with  the 
provisions  required  by  Sections 
3304(a)(6)(B)  and  3309(a)(2)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3304(a)(6)(B)  and  3309(a)(2)),  as 
amended  by  Section  506  of  Pub.  L.  94- 
566  and  Section  302(b)  of  Pub.  L.  95-19; 

2.  Whether  the  Pennsylvania 
Unemployment  Compensation  Law, 
which  provides  under  specified 
conditions  for  payment  of 
unemployment  compensation 
retroactively  for  weeks  of 
unemployment  that  had  been  properly 
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denied  between  academic  years  or 
terms,  conforms  with  the  provisions 
required  by  Section  3304(a)(6){A)(ii)  of 
such  Code  (26  U.S.C.  3304(a)(6)(A)(ii)), 
as  added  by  Section  115(c)  of  Pub.  L.  94- 
566; 

3.  Whether  the  Pennsylvania 
Unemployment  Compensation  Law, 
which  provides  under  specified 
conditions  for  the  denial  of 
unemployment  compensation  between 
academic  years  or  terms  to 
governmental  employees  who  are  not 
employees  of  educational  institutions, 
conforms  with  the  provisions  of  Section 
3304(a)(6)(A)  of  such  Code  (26  U.S.C. 
3304(a)(6)(A)),  and  clauses  (i),  (ii),  and 
(iii)  thereof,  as  amended  by  Section 
115(c)  of  Pub.  L.  94-566  and  Section 
302(c)  of  Pub.  L.  95-19;  and/or 

4.  Whether  the  Commonwealth  of 
Pennsylvania  has  failed  to  comply 
substantially  with  any  of  the  Federal 
law  provisions  referred  to  in  issues  1  to 
3  above. 

Findings  of  Fact 

Upon  consideration  of  all  of  the 
evidence  in  the  record  of  this 
proceeding.  I  make  the  following 
findings  of  fact: 

1.  From  on  or  about  May  24,  1977, 
through  on  or  about  June  1, 1979. 
representatives  of  the  U.S.  Department 
of  Labor  and  Pennsylvania  have 
engaged  in  communications,  both 
written  and  oral,  concerning  questions 
about  conformity  of  the  Pennsylvania 
unemployment  compensation  law  to 
FUTA  and  compliance  with  the 
provisions  of  FUTA. 

2.  By  letters  dated  June  11, 1979,  the 
Secretary  of  Labor  informed  the 
Governor  of  Pennsylvania  and  the 
Secretary'  of  the  Pennsylvania 
Department  of  Labor  and  Industry  that 
there  was  reason  to  believe  that  the 
Pennsylvania  law  would  not  be 
certified,  that  he  was  commencing 
conformity  proceedings  with  respect  to 
remaining  unresolved  questions  and 
offered  them  the  opportunity  for  a 
hearing. 

3.  By  letter  dated  July  10, 1979,  to  the 
Secretary  of  Labor,  the  Secretary  of  the 
Pennsylvania  Department  of  Labor  and 
Industry  requested  a  hearing  on  all  of 
the  conformity  matters  stated  in  the 
letters  of  June  11, 1979. 

4.  On  July  19, 1979  a  formal  Notice  of 
Hearing  and  the  Rules  of  Procedure 
governing  this  proceeding  were  issued 
by  the  Secretary  of  Labor  and  served 
upon  the  Secretary  of  the  Pennsylvania 
Department  of  Labor  and  Industry. 
Copies  of  this  Notice  of  Hearing  and  of 
the  Rules  of  Procedure  were  published 
in  the  Federal  Register  on  July  24, 1979. 
44  Fed.  Reg.  No.  143,  p.  43362. 


5.  Pennsylvania  has  amended  its 
unemployment  compensation  statute  to 
provide  that  the  Commonwealth,  its 
political  subdivisions,  and  nonprofit 
organizations  have  the  option  to  pay  for 
unemployment  compensation  costs  on  a 
reimbursement  basis  or  by 
contributions.  Sections  1003(a),  1104  and 
1202.2(a)  of  the  Pennsylvania 
Unemployment  Compensation  Law. 

6.  Under  the  Pennsylvania  law, 
employers  using  the  contribution 

•  method  may  be  non-charged  for  benefits 
paid  to  former  employees  in  four 
circumstances:  (1)  Where  benefits  are 
paid  to  a  claimant  later  determined  to 
be  ineligible;  (2)  Where  benefits  are  paid 
to  an  eligible  claimant  initially 
disqualified  for  benefits  by  reason  of 
separation  from  that  employer  who  later 
requalifies  in  subsequent  employment; 

(3)  Where  benefits  are  paid  to  a 
claimant  who  is  eligible  by  reason  of 
having  left  that  employment  for  good 
personal  cause;  and  (4)  Where  a  part- 
time  employer  is  non-charged  because 
of  a  claimant's  entitlement  to  benefits 
upon  separation  from  another  full-time 
employer. 

7.  Under  Pennsylvania  law,  an 
employer  using  the  reimbursement 
method  may  be  non-charged  for  benefits 
only  in  the  case  where  benefits  are  paid 
to  a  claimant  who  is  later  determined  to 
be  ineligible,  pursuant  to  Pennsylvania 
Attorney  General's  Official  Opinions 
78-1  and  78-7,  dated  January  12, 1978 
and  March  20  1978,  respectively. 

8.  During  Pennsylvania's  fiscal  year 
1979,  all  unemployment  compensation 
benefits  paid  totaled  $777,920,954.  A 
total  of  $10,483,265  was  non-charged  to 
all  employers  by  reason  of  payments  to 
ineligible  claimants.  Of  this  amount,  the 
total  amount  non-charged  to  reimbursing 
employers  was  $234,504,  which  is  less 
than  0.03  percent  of  total  benefits  paid 
to  all  claimants. 

9.  The  Pennsylvania  Unemployment 
Compensation  Law  has  been  amended 
to  provide  at  Sections  402.1  (1),  (2)  and 
(3)  both  the  mandatory  and  optional 
between-terms  disqualification  for 
benefits  with  respect  to  services 
performed  for  an  educational  institution 
which  are  required  or  permitted  by 
FUTA  Sections  3304(a)(6)(i),  (ii)  and  (iii). 
However,  Section  402.1(2),  concerning 
the  optional  disqualification  provision, 
reads  as  follows: 

(2)  With  respect  to  services  performed  after 
December  31. 1977,  in  any  other  capacity  for 
an  educational  institution  other  than  an 
institution  of  higher  education  as  defined  in 
section  4(m.2),  benefits  shall  not  be  paid  on 
the  basis  of  such  services  to  any  individual 
for  any  week  which  commences  during  a 
period  between  two  successive  academic 
years  or  terms  if  such  individual  performs 


such  services  in  the  first  of  such  academic 
years  or  terms  and  there  is  a  reasonable 
assurance  that  such  individual  will  perform 
such  services  in  the  second  of  such  academic 
years  or  terms.  However,  if  upon  presenting 
himself  for  work  at  the  end  of  such  period 
between  academic  years  or  terms,  the 
individual  is  not  permitted  to  resume  work  of 
the  same  capacity,  or  resumes  it  for  less  than 
twenty  working  days,  his  claims  for 
unemployment  compensation  during  such 
period  shall  be  accepted  retroactively  to  the 
time  the  individual’s  benefits  would  have 
commenced  if  the  individual  had  not  received 
reasonable  assurance  of  employment  and 
considered  under  the  eligibility  provisions  of 
this  act  and  benefits  shail  be  paid  with 
respect  to  any  weeks  for  which  his  eligibility 
is  established.  This  provision  shall  apply  also 
to  holiday  and  vacation  periods. 

This  permits  persons  subject  to  that 
section  (persons  who  perform 
nonprofessional  service  for  primary  and 
secondary  schools)  to  receive 
unemployment  compensation  benefits 
retroactively  if  their  jobs  fail  to 
materialize  in  the  succeeding  term 
despite  earlier  assurance  of 
employment. 

10.  The  Pennsylvania  Bureau  of 
Employment  Security  has  interpreted 
the  between-terms  denial  of  benefits 
provision  of  Section  402.1  of  the 
Pennsylvania  Unemployment 
Compensation  Law  to  apply  to  school 
crossing  guards  and  other  government  or 
nonprofit  organization  employees 
performing  services  for  educational 
institutions  although  they  are  not 
employed  by  an  educational  institution 
or  an  educational  service  agency, 
effective  May  3, 1979. 

Discussion 

FUTA  §  3304(c)  requires  that  on 
October  31  of  each  year  the  Secretary  of 
Labor  must  certify  each  State  which  has 
an  unemployment  compensation  law 
which  has  been  amended  to  contain  all 
of  the  provisions  specified  in  FUTA 
§  3304(a)  and  which  has  substantially 
complied  with  such  provisions  during 
the  preceding  12-month  period.  In  the 
event  the  Secretary  finds  that  a  State 
does  not  have  a  law  with  all  such 
provisions  or  has  not  substantially 
complied  with  any  such  provision,  the 
State  must  be  given  reasonable  notice 
and  an  opportunity  for  hearing  before 
certification  is  denied.  Such  notice  and 
the  opportunity  for  hearing  were  given 
in  the  present  case  after  prolonged 
communications  among  representatives 
of  the  U.S.  Department  of  Labor  and  the 
Pennsylvania  Department  of  Labor  and 
Industry  concerning  the  issues  in 
dispute. 

Pennsylvania  apparently  takes  the 
position  that  the  Secretary  of  Labor  can 
do  no  more  than  read  the  Pennsylvania 
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statute  and.  if  he  finds  that  it  contains 
language  similar  to  that  required  by 
FUTA  |  3304(a),  he  must  certify  it 
without  reference  to  the  interpretation 
given  the  statutory  provisions  by  the 
State’s  courts  and  administrative 
agencies.  This  argument  ignores  the  fact 
that  FUTA  also  requires  the  Secretary  to 
certify  that  the  State  has  substantially 
complied  with  the  specified  provisions 
of  its  unemployment  compensation  law. 
This  is  pointed  out  in  the  same  law 
review  article  cited  in  the  Department  of 
Labor  and  Industry’s  brief  (p.  9),  which 
goes  on  to  state: 

The  Department  of  Labor  determines 
whether  each  state  law  contains  the  required 
provisions  through  examination  of  the  law 
and  the  amendments  thereto.  The 
Department  determines  whether  there  is 
substantial  compliance  through  an 
examination  of  the  state's  administrative  and 
court  rulings  after  they  become  final.  Larson 
and  Murray.  The  Development  of 
Unemployment  Insurance  in  the  United 
States.  8  Vand.  L  Rev.  181,  209  (1955). 

The  FUTA  provisions  for  notice  and 
hearing  and  for  judicial  review  of  the 
Secretary’s  findings  in  cases  in  which 
certification  is  denied  would  have  little 
meaning  if  the  Secretary  had  to  base  his 
decision  solely  on  the  literal  language  of 
the  State  law.  It  is  significant  that  FUTA 
§  3304(c)  states  in  part: 

No  finding  of  a  failure  to  comply 
substantially  with  any  provision  in  paragraph 
(5)  of  subsection  (a)  shall  be  based  on  an 
application  or  interpretation  of  State  law  (1) 
until  all  administrative  review  provided  for 
under  the  laws  of  the  State  has  been 
exhausted,  or  (2)  with  respect  to  which  the 
time  for  judicial  review  provided  by  the  laws 
of  the  State  has  not  expired,  or  (3)  with 
respect  to  which  any  judicial  review  is 
pending. 

While  paragraph  5  of  subsection  (a)  is 
not  involved  here,  this  language  clearly 
indicates  that  FUTA  §  3304(c) 
contemplates  that  the  Secretary  will 
consider  administrative  and  judicial 
interpretations  of  the  State's  law  in 
arriving  at  his  decision  as  to  whether  or 
not  that  State  will  be  certified. 

Pennsylvania  also  contends  that  this 
proceeding  is  not  the  appropriate  means 
of  adjudicating  the  issue  of  substantial 
compliance.  It  argues  that  if  the 
Secretary  of  Labor  wishes  to  challenge 
its  interpretation  and  application  of  the 
provisions  of  its  unemployment 
compensation  law.  he  should  do  so  by 
intervening  in  or  appearing  as  amicus 
curiae  in  unspecified  court  proceedings, 
which  may  or  may  not  eventuate,  or  by 
seeking  declaratory  relief  against  the 
State  in  a  Federal  court,  rather  than  in  a 
certification  challenge  which,  it  alleges, 
places  a  State's  entire  unemployment 
compensation  program  and  its  economy 


in  jeopardy.  The  simple  answer  to  this  is 
that  Congress  has  imposed  a  mandatory 
duty  in  the  Secretary  to  determine 
whether  a  State  has  substantially 
complied  with  the  statutory  provisions 
specified  in  FUTA  before  the  State’s  law 
can  be  certified.  It  has  also  determined 
that  all  issues  concerning  certification  of 
the  State's  law  shall  be  resolved  in  the 
proceedings  prescribed  in  FUTA 
§  §  3304(c)  and  3310,  which  provide  for 
notice  and  hearing  and  judicial  review 
in  a  United  States  Court  of  Appeals.  In 
view  of  this  statutory  mandate,  the 
Secretary  has  no  alternative  but  to 
proceed  as  he  has. 

The  parties  disagree  on  the  standard 
to  be  used  in  determining  whether  the 
Pennsylvania  law  should  be  certified 
and  on  the  question  of  the  weight  or 
deference  to  be  accorded  the 
Department  of  Labor's  interpretations  of 
the  pertinent  FUTA  provisions.  On  the 
first  point,  Pennsylvania  contends  that 
its  statute  can  be  denied  certification 
only  if  it  “plaintly  conflicts”  with  FUTA. 
However,  the  weight  of  authority  leads 
to  the  conclusion  that  the  correct 
standard  is  whether  the  Pennsylvania 
law  is  "inconsistent”  with  FUTA.  See 
California  Dept,  of  Human  resources 
Develop.  v.Java,  402  U.S.  121, 135  (1971); 
Rosado  v.  Wyman.  397  U.S.  397,  402 
(1970):  King  v.  Smith.  392  U.S.  309,  333 
(1968). 

Pn  the  second  point,  generally,  the 
interpretation  given  a  statute  by  the 
agency  charged  with  its  administration 
is  entitled  to  great  weight.  Johnson  v.  1 
Robison.  415  U.S.  361.  367-368  (1974). 
Congress  has  given  the  Secretary  of 
Labor  the  responsibility  to  administer 
the  provisions  of  FUTA  dealing  with 
approval  of  State  unemployment 
compensation  laws  and  the  Department 
of  Labor's  contemporaneous 
interpretations  of  the  1970  and  1976 
amendments  to  FUTA  are  entitled  to 
such  weight,  but  only  to  the  extent  that 
they  are  reasonable  in  the  light  of  the 
language  of  the  statute  and  its 
legislative  history  and  not  if  there  are 
compelling  indications  that  they  are 
wrong.  Red  Lion  Broadcasting  Co.  v. 
FCC.  395  U.S.  367.  381  (1969):  Udall  v. 
Tollman,  380  U.S.  1, 16  (1965):  Espinoza 
v.  Farah  Manufacturing  Co.,  414  U.S.  86, 
94-95  (1973). 

Non-Charging  of  Reimbursing 
Employers 

The  Pennsylvania  Unemployment 
Compensation  Law  provides 
governmental  and  nonprofit  employers 
the  option  of  financing  unemployment 
compensation  through  the 
reimbursement  method  in  accordance 
with  FUTA  §§  3304(a)(6)(B)  and 
3309(a)(2). 


FUTA  §  3309(a)(2)  provides  that  a 
reimbursing  employer  must  pay  into  the 
State  unemployment  fund  “amounts 
equal  to  the  amounts  of  compensation 
attributable  under  State  law  to  .  .  . 
service”  for  such  employer.  Pursuant  to 
rulings  of  the  State’s  Attorney  General, 
Pennsylvania  interprets  its  law  to  permit 
non-charging  of  reimbursing  employers 
for  benefits  paid  to  claimants  later 
found  to  be  ineligible  for  benefits.  This 
conflicts  with  the  interpretation  of  the 
FUTA  requirements  by  the  Department 
of  Labor  (US  DOL  Ex.  13).  It  is  the 
Department’s  position  that  to  the  extent 
there  has  been  an  erroneous  payment  or 
overpayment  based  on  service  with  such 
an  employer  which  is  not  recovered,  the 
reimbursing  employer  must  bear  the 
loss.  The  Department  would  permit  non¬ 
charging  only  where  the  erroneous 
payments  are  recovered  or  the  State  is 
reimbursed  therefor  by  the  United 
States. 

Pennsylvania  argues  that  FUTA  does 
not  expressly  or  by  reasonable 
implication  prohibit  non-charging  of 
reimbursing  employers  for  benefits  paid 
to  ineligible  claimants.  It  argues  that 
FUTA  §  3306(c)  defines  “compensation” 
to  mean  “cash  benefits  payable  to 
individuals  with  respect  to  their 
unemployment"  and  that,  as  a  matter  of 
law,  cash  benefits  are  not  “payable”  to 
individuals  ineligible  to  receive  them.  It 
also  argues  that  FUTA  requires  that 
reimbursing  employers  pay  into  the 
State  fund  only  “amounts  of 
compensation  attributable  under  State 
law  to  .  .  .  service”  in  their  employ,  that 
the  terms  "attributable"  and  “service” 
are  not  defined  in  FUTA:  and  that 
clearly,  benefits  paid  to  ineligible 
claimants  are  not  attributable  to  service 
in  the  employ  of  any  employer  but  are 
attributable  to  administrative  errors  by 
the  State  unemployment  agency. 

The  Department  of  Labor  dismisses 
this  as  a  "perfectly  circular  argument” 
and  argues  that  benefits  paid  to 
ineligible  recipients  are  compensation 
because  all  money  withdrawn  from  the 
State's  unemployment  fund  must  be 
used  solely  for  payment  of  benefits  or 
refunds  of  sums  erroneously  paid  into  it 
pursuant  to  FUTA  §  3304(a)(4)  and 
Social  Security  Act  §  303(a)(5).  If  these 
are  not  benefits,  it  contends,  then,  funds 
are  being  withdrawn  in  violation  of 
these  provisions. 

I  find  Pennsylvania's  argument 
persuasive.  The  fact  that  FUTA  relates 
compensation  to  service  attributable 
“under  State  law”  to  an  employer 
indicates  that  State  law  should  be 
controlling.  In  Pennsylvania,  the  State 
Attorney  General  has  interpreted  the 
State  law  to  mean  that  benefits  paid  to 
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an  ineligible  claimant  solely  due  to 
administrative  error  are  not  attributable 
to  service  in  the  employ  of  the 
reimbursing  employer  or  anyone  else. 
Absent  some  indication  of 
Congressional  intent  that  the 
reimbursing  employer  should  be  liable 
for  costs  incurred  through  errors,  which 
it  does  not  cause,  over  which  it  has  no 
control,  and  no  opportunity  to  prevent,  I 
cannot  accept  the  Department  of  Labor’s 
argument.  Also  I  do  not  believe  that 
FUTA  §  3304(a)(4)  and  Social  Security 
§  303(a)(5)  are  controlling  or  even 
relevant  on  this  issue.  The  question  is 
not  whether  funds  are  properly 
withdrawn  from  the  unemployment  fund 
but  whether  the  employer  is  properly 
being  charged. 

The  Department  of  Labor  contends 
that  the  legislative  history  of  FUTA 
supports  its  position  but  refers  to  only 
one  sentence  in  a  1966  Senate  report 
referring  to  the  reimbursement  method 
as  “a  form  of  self-insurance.”  S.  Rep.  No. 
1425,  89th  Cong.,  2d  Sess.  10.  As 
Pennsylvania  points  out,  however,  the 
situation  of  the  reimbursing  employer 
under  the  Department  of  Labor’s  view  is 
far  different  from  that  of  a  true  self- 
insurer.  Unemployment  benefits  are  not 
paid  directly  by  the  employer  but  are 
disbursed  from  public  funds  to 
effectuate  a  public  purpose.  They  are 
paid  from  the  State  unemployment  fund, 
not  to  discharge  an  obligation  or  liability 
of  a  particular  employer,  but  to  carry  out 
a  social  program  benefitting  the  entire 
State.  New  York  Telephone  Co.  v.  New 
York  State  Dept,  of  Labor,  —  U.S.  — . 
99  S.  Ct.  1328, 1338,  n.26  (1979).  Further, 
the  employer  cannot  consensually  pay  a 
claim  nor  can  it  directly  recover  benefits 
paid  in  error.  It  appears  that  under  the 
Department  of  Labor’s  interpretation  the 
reimbursing  employer  is  a  guarantor  and 
not  a  self-insurer. 

In  the  Senate  report  referred  to  above, 
it  was  pointed  out  that  the 
reimbursement  option  was  being  made 
available  to  nonprofit  organizations 
because  of  the  "special  considerations 
they  customarily  receive."  S.  Rep.  No. 
1425,  89th  Cong.,  2d  Sess.  10.  In  view  of 
the  favored  position  accorded  those 
given  this  option,  it  is  unlikely  that 
Congress  intended  to  oppose  them  to 
potential  disaster  by  requiring  them  to 
bear  any  and  all  costs  resulting  from 
payment  of  benefits  to  former 
employees  even  where  such  costs  are 
incurred  through  error.  It  is  true,  as  the 
Department  suggests,  that  an  eligible 
employer  must  weigh  the  risks  in 
deciding  whether  to  opt  for  the 
reimbursement  method.  But  in  order  to 
make  such  a  decision,  the  risks  must  be 
readily  ascertainable.  An  employer  can 


reasonably  anticipate  its  potential 
liability  for  properly  awarded 
unemployment  benefits  based  on  service 
in  its  employ,  but  it  cannot  conceivably 
estimate  with  certainty  the  costs  it  may 
become  exposed  to  as  the  result  of 
erroneous  payments  it  can  neither 
prevent  nor  directly  recover.  I  do  not 
believe  that  Congress  intended  that 
these  employers  be  subjected  to  such 
uncontrollable  risks.  On  this  issue,  I  do 
not  believe  the  Department’s 
interpretation  is  supported  by  the 
language  of  the  statute  or  its  legislative 
history. 

The  Department  has  also  suggested 
that  permitting  noncharging  of  these 
employers  could  jeopardize  the  integrity 
of  State  unemployment  funds.  No 
evidence  has  been  presented  which 
would  support  this  contention.  The  only 
relevant  evidence  in  the  record  are  the 
statistics  concerning  Pennsylvania’s 
fiscal  year  1979  in  which  non-charges  to 
reimbursing  employers  for  benefits 
erroneously  paid  to  ineligible  claimants 
amounted  to  only  $235,504  out  of  total 
non-charges  to  all  employers  of  over  $10 
million  and  out  of  over  $777  million  in 
benefits  paid  out.  It  would  appear  that 
the  burden  to  contributing  employers  in 
the  State  caused  by  such  non-charges,  if 
any,  was  minimal. 

Retroactive  Payment  of  Between-Terms 
Benefits 

Pennsylvania  has  enacted  the  optional 
between-terms  denial  of  benefits 
provision  with  respect  to 
nonprofessional  employees  performing 
services  for  educational  institutions, 
permitted  by  FUTA  §  3304(a)(6)(A)(ii), 
as  a  part  of  its  unemployment 
compensation  law,  but  has  added  a 
provision  which  permits  retroactive 
payment  of  benefits  should  their  jobs 
fail  to  materialize  in  the  succeeding 
term. 

FUTA  does  not  provide  for  such 
retroactive  payments  and  a  proposed 
amendment  to  the  1976  Amendments  to 
FUTA  designed  to  permit  retroactive 
payments  to  nonprofessional  school 
employees  was  defeated.  While,  as 
Pennsylvania  points  out,  unsuccessful 
attempts  at  legislation  are  not  always  a 
reliable  guide  to  legislative  intent,  where 
the  amendment  in  question  was 
proposed  as  a  part  of  the  legislation  that 
added  the  optional  between-terms 
denial  provisions  to  FUTA,  its  rejection 
would  appear  to  be  a  clear  indication  of 
legislative  intent  not  to  allow  payment 
of  retroactive  benefits  under  the 
circumstances  permitted  by  the 
Pennsylvania  law. 

In  addition,  FUTA  §  3304(a)(6)(A) 
requires  that  compensation  must  be 
payable  to  employees  of  nonprofit 


organizations  and  governmental  units  in 
the  same  amount  on  the  same  terms  and 
subject  to  the  same  conditions  as  it  is 
payable  to  other  covered  employees. 
There  is  no  evidence  that  retroactive 
payments  are  available  under  similar 
circumstances  to  employees  of  other 
nonprofit  organizations,  governmental 
units  or  private  employers.  Accordingly, 
this  provision  in  the  Pennsylvania  law 
does  not  meet  the  equal  treatment 
requirement  of  FUTA  and  in  this  regard 
its  law  is  inconsistent  with  FUTA. 

On  this  issue,  the  Department  of 
Labor’s  interpretation  of  the 
requirements  of  FUTA  is  reasonable  and 
consistent  with  the  language  of  the 
statute.  Pennsylvania  has  presented 
neither  evidence  nor  a  persuasive 
argument  to  the  contrary. 

Pennsylvania  does  argue  that  the 
deviation  from  FUTA  is  so  minor  on  this 
point  that  it  cannot  be  said  to  not  be  in 
substantial  compliance  with  the 
provisions  of  FUTA.  It  appears  that  the 
substantial  compliance  standard  was 
used  by  Congress  to  prevent  a  State  law 
from  losing  certification  because  of 
mistakes  which  might  occur  in  its 
administration.- Here,  however,  there  is 
a  fundamental  difference  in  what  the 
Pennsylvania  law  provides  and  what 
FUTA  permits  and  requires.  On  this 
issue,  the  Pennsylvania  law  is  not  in 
conformity  with  the  provisions  of  FUTA. 
This  being  so,  there  is  no  way  that  it  can 
be  found  to  be  in  substantial  compliance 
with  FUTA. 

Between-Terms  Denial  Provisions 

The  between-terms  denial  of  benefits 
provisions  in  FUTA  §  3304(a)(6)(A)  is  an 
exception  to  the  coverage  requirements 
of  that  section.  The  language  of  the 
statute  restricts  this  exception  to 
persons  performing  specified  services 
“for  an  educational  institution"  or 
persons  performing  such  services  "in  an 
educational  institution  while  in  the 
employ  of  an  educational  service 
agency.”  Pennsylvania  interprets  its  law 
to  apply  the  between-terms  denial  of 
benefits  to  persons  who  are  not 
employed  directly  by  an  educational 
institution  but  who  perform  services  for 
educational  institutions  and  whose 
employment  is  tied  to  the  academic 
calendar.  The  example  used  most  often 
is  that  of  the  street  crossing  guard  who 
is  on  a  municipal  payroll  but  performs 
services  to  assure  the  safety  of  children 
in  the  vicinity  of  a  school  and  who 
works  only  when  schools  are  in  session. 

The  Department  of  Labor  interprets 
the  between-terms  denial  provision  of 
§  3304(a)(6)(A)  to  apply  only  to 
employees  of  specified  educational 
institutions  or  educational  service 
agencies.  On  this  issue  also,  I  find  that 
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the  Department’s  interpretation  is 
reasonable  and  supported  by  the 
language  of  the  statute  and  the 
legislative  history  of  FUTA  and  its 
entitled  to  great  weight.  As  an  express 
exception  to  the  coverage  required  by 
FUTA  the  betweer.-terms  denial 
provision  should  be  narrowly  applied. 

While  the  phase  “for  an  educational 
institution”  might  be  somewhat 
ambiguous,  the  portions  of  the 
legislative  history  cited  by  the 
Department  and  the  fact  that  in  the  1976 
Amendments,  Congress  broadened  this 
exception  to  a  very  limited  extent  by 
including  employees  of  an  educational 
service  agency  within  it  is  convincing 
evidence  that  it  was  intended  to  apply 
only  to  individuals  actualy  employed  by 
educational  institutions.  As  the 
Department  points  out,  if  the 
Pennsylvania  position  on  this  issue 
correctly  reflected  the  Congressional 
intent,  the  educational  service  agency 
amendment  would  have  been 
superfluous. 

I  do  not  find  persuasive 
Pennsylvania's  argument  that  the 
between-terms  denial  provision  of  its 
law  should  be  disregarded  because 
employees,  such  as  crossing  guards, 
would  be  denied  benefits  under  another 
section  of  the  Pennsylvania  law,  Section 
401(d),  because  they  are  not  “able  to 
work  and  available  for  suitable  work." 
What  Section  401(d)  provides  would 
appear  to  be  irrelevant  to  whether 
Pennsylvania  properly  interprets  the 
between-terms  denial  provisions  of  its 
law  and  in  any  event  it  appears  that 
whether  Section  401(d)  disqualifies  an 
employee  from  benefits  depends  on  the 
circun^tances  of  each  individual  case 
and  it  cannot  be  said  with  absolute 
certainty  that  it  would  apply  in  every 
case  in  which  the  between-terms  denial 
provisions  also  applies.  The 
interpretation  placed  on  the  between- 
terms  denial  provision  of  the 
Pennsylvania  Unemployment 
Compensation  Law  by  the  State  agency 
administering  that  law  precludes  a 
finding  that  Pennsylvania  has  been  in 
substantial  compliance  with  FUTA  on 
this  issue  for  the  12-month  period 
preceding  October  31, 1979,  since  such 
interpretation  is  inconsistent  with  FUTA 
and  it  represents  an  intentional  and 
systematic  deviation  from  the  FUTA 
requirements. 

Conclusions  of  Law 

1.  The  Pennsylvania  Unemployment 
Compensation  Law  conforms  with  the 
requirements  of  FUTA  §§  3304(a)(6)(B) 
and  3309(a)(2)  and  Pennsylvania  has 
substantially  complied  with  FUTA  in 
this  regard  for  the  12-month  period 
preceding  October  31, 1979. 


2.  The  Pennsylvania  Unemployment 
Compensation  Law  does  not  conform 
with  FUTA  §  3304(a)(6)(A)(ii),  insofar  as 
it  provides  for  retroactive  payment  of 
unemployment  compensation  that  had 
properly  been  denied  between  academic 
years  or  terms  to  nonprofessional 
employees  of  educational  institutions. 

3.  During  the  12-month  period 
preceding  October  31, 1979, 
Pennsylvania  has  failed  to  substantially 
comply  with  the  provisions  of  FUTA 

§  3304(a)(6)(A)  which  limit  the  between- 
terms  denial  of  benefits  to  employees  of 
educational  institutions  and  educational 
service  agencies. 

Recommendation 

In  accordance  with  the  foregoing 
findings  of  fact  and  conclusions  of  law,  I 
recommend  that  the  Secretary  of  Labor 
not  certify  the  Pennsylvania 
Unemployment  Compensation  Law  on 
the  grounds  that  it  is  not  in  conformity 
with  the  specified  provisions  of  FUTA 
and  Pennsylvania  has  not  substantially 
complied  with  all  of  the  required 
provisions  of  FUTA  during  the  12-month 
period  preceding  October  31. 1979. 

Dated:  October  19, 1979,  Washington.  D.C. 
Richard  A.  Scully, 

Administrative  Law  Judge. 

U.S.  Department  of  Labor  v.  State  of 
New  Hampshire  Department  of 
Employment  Security 

Conformity /Substantial  Compliance 
Proceeding;  Decision  of  the  Secretary 

This  is  a  proceeding  pursuant  to 
Section  3304(c)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304(c)), 

Sections  303(a)  and  303  (b)  of  the  Social 
Security  Act  (42  U.S.C.  §§  503(a)  and  503 
(b)),  and  20  CFR  601.5(a)  to  determine 
whether  the  State  of  New  Hampshire 
has  amended  its  Unemployment 
Compensation  Law:  (1)  so  that  it 
contains,  for  the  12  month  period  ending 
on  October  31, 1979,  each  of  the 
provisions  required  to  be  contained 
therein  by  reason  of  the  enactment  of 
the  Unemployment  Compensation 
Amendments  of  1976  (Public  Law  94- 
566,  approved  October  20, 1976,  90  Stat. 
2667  et  set 7.)  and  Title  III  of  the 
Emergency  Unemployment 
Compensation  Extension  Act  of  1977 
(Public  Law  95-19,  approved  April  21, 
1977;  91  Stat.  39,  43,  et  seq .);  (2)  so  that  it 
includes  the  provisions  specified  in 
Section  303(a)  of  the  Social  Security  Act 
(26  U.S.C.  503(a);  and/or  (3)  so  that  it 
has,  with  respect  to  the  12-month  period 
ending  on  October  31, 1979,  failed  to 
comply  substantially  with  any  of  the 
required  Federal  law  provisions  as 
provided  in  Section  3304(c)  of  the 
Internal  Revenue  Code  of  1954  and 


Section  303(b)  of  the  Social  Security  Act 
(42  U.S.C.  3304(c)  and  42  U.S.C.  503(b). 

The  result  of  this  proceeding  will 
determine  whether  the  State  of  New 
Hampshire  is  certifiable  on  October  31, 
1979,  first,  with  respect  to  normal  and 
additional  tax  credits  allowable  to  New 
Hampshire  employers  pursuant  to 
subsections  (a)  and  (b)  of  Section  3302 
of  the  Internal  Revenue  Code  of  1954  for 
taxable  year  1979,  and.  second,  with 
respect  to  payment  to  the  State  of  New 
Hampshire  of  granted  funds  pursuant  to 
Section  302(a)  of  the  Social  Security  Act 
(42  U.S.C.502(a))  and  Section  5(b)  of  the 
Wagner-Peyser  Act  (29  U.S.C.  49d(b)). 

The  Unemployment  Compensation 
Amendments  of  1976,  (Public  Law  94- 
566,  (the  "1976  Amendments”)  for  the 
first  time  required  that  the  states 
provide  unemployment  compensation 
coverage  for  virtually  all  service  in  the 
employ  of  the  states,  their  political 
subdivisions,  and  joint  instrumentalities 
thereof,  as  well  as  non-profit,  tax- 
exempt  organizations,  as  a  condition  for 
tax  credits  to  the  states'  private 
employers  under  the  Federal 
Unemployment  Tax  Act  (FUTA)  and 
grants  for  the  administration  of  their 
employment  security  programs. 

A  number  of  states,  including  New 
Hampshire,  joined  in  a  legal  action  in 

1977  in  the  United  States  District  Court 
for  the  District  of  Columbia  challenging 
the  constitutionality  of  the  coverge 
provisions  of  the  1976  amendments 
affecting  state  and  local  governmental 
entities.  That  action  was  dismissed  on 
jurisdictional  grounds  but  in  so  doing 
the  federal  district  court  expressed  the 
view  that  the  provisions  of  the  1976 
Amendments  which  extended  coverage 
to  State  and  local  governmental  entities 
were  not  unconstitutional.  See  Los 
Angeles  County,  California  v.  Marshall, 
442  F.  Supp.  1186,  now  pending  on 
appeal  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit. 

New  Hampshire  was  the  only  state 
refusing  to  enact  even  provisional 
legislation  implementing  the  new 
coverage  prior  to  its  effective  date 
January  1, 1978.  Accordingly,  the 
Secretary  of  Labor  on  February  24. 1978 
notified  the  State  of  New  Hampshire 
that  serious  conformity  questions 
existed  which  could  affect  his  ability  to 
certify  the  State  under  26  U.S.C. 

§  3304(c)  on  October  31, 1978.  A 
conformity  proceeding  followed  in 
which  evidence  was  taken  on  both 
statutory  and  constitutional  issues.  As  a 
result,  the  Secretary  of  Labor  found  the 
State  of  New  Hampshire  out  of 
conformity  with  federal  law  with  regard 
to  six  separate  issues.  The  Secretary's 

1978  Decision,  which  is  included  in  the 
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record  of  this  proceeding  as  DOL  Exhibit 
18,  was  appealed  to  the  United  States 
Court  of  Appeals  for  the  First  Circuit, 
which  stayed  the  Secretary’s  Decision 
pending  the  outcome  of  that  appeal. 

In  the  meantime  the  United  States 
Department  of  Labor  (DOL)  and  certain 
state  officials  continued  their  efforts  to 
bring  New  Hampshire  into  conformity 
and  substantial  compliance  with  federal 
law  before  the  next  certification 
deadline,  October  31, 1979.  New 
Hampshire  did  enact  new  legislation 
amending  its  unemployment 
compensation  law  in  June  1979. 

However,  DOL  determined  that  these 
amendments  did  not  resolve  all  of  the 
issues  and  concluded  that  a  new 
conformity  proceeding  was  necessary 
against  New  Hampshire. 

Pursuant  to  a  notice  published  in  the 
Federal  Register  (44  FR  48393,  August  17, 
1979),  and  Rules  of  Practice  incorporated 
therein,  a  hearing  was  held  before  an 
Administrative  law  judge,  hereinafter 
sometimes  referred  to  as  the  Judge,  on 
September  6,  and  7, 1979,  at  which  the 
parties  were  afforded  an  opportunity  to 
examine  witnesses  and  introduce 
documentary  evidence  relating  to  the 
issues  of  conformity  and  substantial 
compliance  as  well  as  the  the 
constitutionality  of  certain  federal 
requirements.  By  stipulation  at  a  Pre- 
Hearing  Conference  on  August  30, 1979, 
the  parties  agreed  to  incorporate 
specified  portions  of  the  record  in  the 
1978  proceeding  dealing  with  the 
constitutional  issues  (Joint  Exhibit  No. 

1).  Thereafter  briefs  were  filed  by  both 
parties  and  counsel  for  DOL  submitted 
proposed  findings  of  fact  and 
conclusions  of  law. 

On  October  15, 1979  the  Judge  issued 
a  recommended  decision  in  the  matter 
(hereinafter  sometimes  referred  to  as 
Rec.  Dec.  or  R.D.),  in  which  he  found 
that  the  New  Hampshire  Unemployment 
Compensation  Law  is  not  in  conformity 
or  substantial  compliance  with  FUTA 
with  respect  to  all  but  one  of  the  eight 
conformity  and  substantial  compliance 
issues  specified  in  the  notice  of  hearing. 
That  one,  number  7,  was  dropped  and 
the  reference  to  it  in  number  8  deleted 
by  agreement  of  the  parties  at  the 
prehearing  conference.  Neither  party 
has  filed  exceptions  to  the  Judge's 
Recommended  Decision. 

The  administrative  law  judge  made 
the  following  findings  of  fact  and 
conclusions  of  law  in  this  Recommended 
Decision: 

Findings  of  Fact  With  Respect  to 
Statutory  Issues 

1.  The  record  in  this  proceeding 
reveals  a  long  series  of  communcations 
between  DOL  and  New  Hampshire 


officials,  both  written  and  oral,  in  an 
effort  to  resolve  outstanding  conformity 
and  substantial  compliance  problems, 
some  of  them  still  unresolved  since  the 
1978  conformity  proceeding  involving 
the  same  parties,  These  communications 
began  in  February  of  1979  and  continued 
through  the  date  of  the  hearing  in  this 
matter.  (DOL  Exhibits  1-12;  Testimony 
of  Mr.  Wagman.) 

2.  On  April  12, 1979,  a  public  hearing 
was  held  by  the  New  Hampshire  House 
Committee  on  Labor,  Human  Resources, 
and  Rehabilitation  on  proposed  House 
Bills  757  and  808,  by  means  of  which 
New  Hampshire  officials  hoped  to  bring 
their  unemployment  compensation  law 
into  conformity  with  federal 
requirements.  After  being  informed  of 
the  hearing  a  DOL  representative 
offered  preliminary  comments  on  the 
proposed  bills,  advising  the  Committee 
they  would  be  insufficient  to  resolve  the 
outstanding  conformity  problems.  (Tr.  at 
428,  420,  440;  DOL  Exhibit  7.) 

3.  On  May  8, 1979,  DOL  forwarded  to 
the  New  Hampshire  Governor’s 
Assistant  Counsel  more  detailed 
comments  on  H.B.  808,  raising  each  of 
the  conformity  issues  now  a  part  of  this 
proceeding.  (DOL  Exhibit  8.) 

4.  Later  in  May  8, 1979, 
correspondence  was  exchanged 
between  the  Governor  and  the 
Secretary,  referring  to  the  issues 
identified  in  the  May  8, 1979,  letter,  and 
agreeing  that  New  Hampshire  could 
resolve  its  conformity  problems  by  both 
passing  H.B.  808,  and  by  adopting 
regulations  and  taking  administrative 
action  acceptable  to  DOL  to  cure  the 
remaining  defects  in  the  legislation  and 
implement  the  appropriate  provisions 
retroactively  to  January  1, 1978.  (DOL 
Exhibits  9, 10,  and  11.)  Draft  regulations 
to  accomplish  these  aims  were 
forwarded  by  DOL  to  the  Governor’s 
Assistant  Counsel  on  June  20, 1979, 
including  provisions  dealing  with  all  the 
issues  raised  in  the  subsequent  Notice  of 
hearing.  (DOL  Exhibit  12;  Tr.  at  173-233.) 

5.  Despite  these  efforts  by  both  DOL 
and  State  officials,  neither  the  DOL  draft 
regulations  nor  any  other  acceptable 
regulations  had  been  adopted  by  the 
State  at  the  time  of  the  hearing.  (Tr.  at 
246-50).  Nor  had  DOL  been  notified 
prior  to  the  hearing  of  any 
administrative  action  taken  to  satisfy 
the  second  condition  of  the  agreement 
between  the  Governor  and  the 
Secretary.  (Tr.  at  250-52.) 

6.  Since  1950,  DOL  has  developed  and 
communicated  to  the  states  official 
interpretations  of  the  "methods  of 
administration”  provision  at  Section 
303(a)(1)  of  the  Social  Act,  42  U.S.C. 
503(a)(1).  These  interpretations  include 
the  following  documents; 


(a)  Manual  of  Statement  (sic) 
Employment  Security  Legislation, 
Revised  September,  1950  portions  of 
which  are  in  the  record  as  DOL  Exhibit 
22(b)); 

(b)  Field  Memorandum  No.  165-72, 
attaching  “Proposed  Amendments  to  the 
State  Unemployment  Insurance  Laws  or 
Regulations  to  Implement  Developments 
Since  Issuance  of  Draft  Legislation  to 
Implement  the  Employment  Security 
Admendments  of 1970 .  .  .  H.R.  14705” 
(DOL  Exhibit  20);  and 

(c)  Draft  Language  and  Commentary 
to  Implement  the  Unemployment 
Compensation  Admendments  of 1976 — 
P.L.  94-566,  with  supplements  thereto 
(DOL  Exhibit  19). 

7.  The  record  indicates  that  NHDES 
has  taken  some  administrative  action  to 
implement  retroactive  coverage  of 
previously-uncovered  services 
performed  in  the  employ  of  political 
subdivisions  and  the  State.  (Testimony 
of  Arel,  Tr.  at  309-315;  Acorace,  Tr.  at 
379-89;  and  Tetler,  Tr.  at  479-512; 
Exhibits  R-5,  R-6,  and  R-7.)  However, 
the  record  contains  no  evidence  that  any 
notice  was  provided  or  administrative 
action  taken  to  implement  coverage  of 
joint  instrumentalities  of  the  State  of  its 
political  subdivisions,  or  to  implement 
coverage  of  services  performed  in  the 
employ  of  any  state  or  local 
governmental  entity  to  the  extent  that 
such  services  fall  within  the  provisions 
of  RSA  282:1,  H(4)(a),  (b),  (t),  and  (u),  or 
RSA  282:1,  N(l). 

8.  New  Hampshire  has  generally 
administered  its  law  so  as  to  cover  both 
hospitals  and  institutions  of  higher 
education  since  1972,  as  a  result  of  the 
1970  Amendments.  However,  no 
evidence  was  brought  forward  to  show 
actual  practice  by  the  State  in  the  area 
of  coverage  of  schools  below  the  level  of 
institutions  of  higher  education,  or  in  the 
area  of  services  performed  in  the 
employ  of  tax-exempt  non-profit 
organizations  to  the  extend  that  such 
services  fall  within  the  provisions  of 
RSA  282:1,  H(4)(a),  (b),  and  (t)  or  RSA 
282:1,  N(l). 

9.  Although  the  State  introduced 
testimony  to  the  effect  that  the  State 
agency  began  paying  claims  to  former 
employees  of  political  subdivision  in 
July  of  1979,  began  billing  such  claims  to 
reimbursing  employers  in  August,  and 
anticipate  receiving  reimbursements  to 
the  State  fund  by  the  end  of  September, 
no  documentary  evidence  was  brought 
forward  to  support  this  claim.  In 
addition,  the  evidence  was  insufficient 
to  show  that  the  State  was  actually 
administering  its  program  in  such  a  way 
as  to  ensure  the  imposition  of  due  dates. 
Interest  and  penalties  for  delinquent 
payments,  and  adequate  methods  of 
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enforcing  collection  from  reimbursing 
employers. 

10.  No  evidence  was  introduced  by 
the  State  to  indicate  its  actual  practice 
with  respect  to  the  federal  law 
requirements  involving  reimbursement 
of  the  full  cost  of  extended  benefits  by 
governmental  entities,  equal  treatment 
in  general  or  equal  treatment  with 
respect  to  sports  personnel. 

Conclusions  of  Law  With  Respect  to 
Statutory'  Issues 

1.  In  relevant  part.  Section  3304{a)[A) 
of  FUTA  requires  an  approved  State 
law.  effective  January  1, 1978,  to  provide 
that — 

(6) {A)  compensation  is  payable  on  the 
basis  of  service  to  which  section  3309(a)(1) 
applies,  in  the  same  amount,  on  the  same 
terms,  and  subject  to  the  same  conditions  as 
compensation  payable  on  the  basis  of  other 
service  subject  to  such  law.  .  .  . 

•  *  #  *  * 

Section  3309(a)(1)  of  FUTA.  in 
relevant  part,  provides: 

(a)  State  Law  Requirements. — For  purposes 
of  section  3304(a)(6)— (1)  except  as  otherwise 
provided  in  subsections  (b)  and  (c),  die 
services  to  which  this  paragraph  applies 
are — 

*  *  •  *  * 

(B)  service  excluded  from  the  term 
‘'employment”  solely  by  reason  of  paragraph 
(7)  of  section  3306(c)  .  .  . 

Section  3306(c)(7)  of  FUTA  provides: 

(7)  services  performed  in  the  employ  of  a 
State,  or  any  political  subdivision  thereof,  or 
any  instrumentality  of  any  one  or  more  of  the 
foregoing  which  is  wholly  owned  by  one  or 
more  States  or  political  subdivisions;  and  any 
service  performed  in  the  employ  of  any 
instrumentality  of  one  or  more  States  or 
political  subdivisions  to  the  extent  that  the 
instrumentality  is,  with  respect  to  such 
service,  immune  under  the  Constitution  of  the 
United  States  from  the  tax  imposed  by 
section  3301; 

*  *  *  *  * 

These  three  sections  of  FUTA.  when 
read  together,  require  a  State  to  cover 
for  benefit  purposes,  effective  January  1, 
1978,  State  and  political  subdivision 
employees,  with  certain  limited 
exceptions  stated  in  §§  3309(b)  and 
3306(c),  under  its  State  unemployment 
compensation  law. 

2.  The  New  Hampshire  law  does  not 
provide  the  full  coverage  required  by  the 
above-cited  sections  of  FUTA  because 
the  definition  of  “employer"  in 

RSA  282: 1,  G,  as  amended  by  Chapter 
328  (H.B.  808),  Laws  1979,  neither 
expressly  nor  by  implication  includes 
coverage  of  the  State  of  New 
Hampshire,  its  political  subdivisions, 
and  their  instrumentalities. 

3.  The  New  Hampshire  law  also  fails 
to  provide  the  ful  coverage  required  by 


the  above-cited  provisions  of  FUTA 
because  the  State  law  contains 
exemptions  not  authorized  by  FUTA 
when  applied  to  services  in  the  employ 
of  a  governmental  entity.  Specifically, 
the  provisions  of  RSA  282:1,  H(4)(a),  (b), 
(t).  and  (u),  and  RSA  282: 1,  N(l),  as 
amended  by  Chapter  328  (H.B.  808),  Law 
1979,  exempt  the  services  and  wages 
described  therein,  from  coverage  as 
“employment"  and  “annual  earnings," 
respectively.  In  contrast,  the  Federal  law 
at  26  U.S.C.  3304(a)(6)(A)  and  3309(a)(1) 
requires  coverage  of  employees  of  the 
State  of  New  Hampshire,  its  political 
subdivisions. and  their  instrumentalities, 
except  for  services  described  in  26 
U.S.C.  3309(b)  and  in  26  U.S.C.  3306(c) 
(other  than  service  described  in 
paragraph  (7)  thereof).  The  exceptions  to 
coverage  of  governmental  employee 
permitted  by  26  U.S.C.  3309(b)  and 
3306(c)  do  not  include  exceptions  such 
as  those  found  in  RSA  282:1,  H(4)  (a), 

(b),  (t),  and  (u)  and  RSA  382:1,  N(l)(a). 
The  New  Hampshire  law  therefore  fails 
to  conform  to  the  requirements  of  FUTA. 

4.  For  the  reasons  stated  above  the 
connection  with  coverage  of  services 
performed  in  the  employ  of  govermental 
entities,  New  Hamsphire  law  also  fails 
to  provide  fully  for  the  coverage 
required  by  Sections  3304(a)(6)(A), 
3309(a)(1),  and  3306(c)(8)  of  FUTA  for 
services  in  the  employ  of  tax-exempt, 
nonprofit  organizations. 

5.  Since  the  Department  of  Labor  has 
withdrawn  the  issue  involving  the 
“immediate  deposit"  requirement  found 
in  Section  303(a)(4)  of  the  Social 
Security  Act,  42  U.S.C.  §  503(a)(4),  and 
Section  3304(a)(3)  of  FUTA.  26.  U.S.C 

§  3304(a)(3),  it  is  unnecessary  to  make 
any  conclusions  of  law  with  respect  to 
that  issue. 

6.  Section  303(a)(1)  of  the  Social 
Security  Act.  42  U.S.C  §  503(a)(1), 
referred  to  as  the  “methods  of 
administration”  requirement,  provides  in 
pertinent  part  as  follows: 

Sec.  303.  (a)  The  Secretary  of  Labor  shall 
make  no  certification  for  payment  to  any 
State  unless  he  finds  that  the  law  of  such 
state,  approved  by  him  under  the  Federal 
Unemployment  Tax  Act,  includes  provisions 
for — 

(1)  Such  methods  of  administration  ...  as 
are  found  by  the  Secretary  of  Labor  to  be 
reasonably  calculated  to  insure  full  payment 
of  unemployment  compensation  when  due. 

7.  The  legislative  history  of  Section 
303(a)(1)  reveals  that  its  purpose  was  to 
establish  federally-prescribed 
administrative  standards  for  the  states, 
to  insure  efficiency,  competence  and 
probity  in  the  administration  of  their 
respective  unemployment  compensation 
programs.  Report  to  the  President  of  the 
Committee  on  Economic  Security  4. 18- 


19  (Washington:  Government  Printing 
Office,  1935). 

8.  The  function  to  be  performed  by  the 
Secretary'  of  Labor  under  Section 
303(a)(1)  of  the  Social  Seucrity  Act,  as 
amended,  that  is,  the  identification  and 
prescription  of  methods  of 
administration  “reasonably  calculated 
to  insure  full  payment  of  unemployment 
compensation  when  due,”  is  delegable 
to  subordinate  DOL  officials  by  the 
terms  of  1949  Reorganization  Plan  No.  2. 
Section  1.  (Appendix  to  Title  5,  U.S.C. A.) 

9.  This  function  has  been  delegated  by 
the  Secretary  to  officials  of  the 
Unemployment  Insurance  Service 
withing  the  Department  of  Labor,  most 
recently  by  means  of  Secretary's  Order 
4-75, 40  FR  18515  (April  28, 1975),  and 
Manpower  Administration  Order  4-75 
(July  14, 1975).  (DOL  Exhibits  24  and  25, 
respectively.)* 

10.  Thus  the  Secretary  of  Labor, 
through  duly  authorized  subordinate 
officials,  has  prescribed  methods  of 
administration  under  Section  303(a)(1)  of 
the  Social  Security  Act  including 
requirements  for  a  due  date  for 
payments  due  from  employers  as 
contributions  and/or  payments  in  lieu  of 
contributions,  adequate  means  of 
enforcing  collection  of  payments  due  to 
the  State’s  unemployment  fund,  and 
provisions  for  interest  and/or  penalties 
on  delinquent  payments.  Such  required 
methods  of  administration  apply  not 
only  to  private  employers,  but  also  to 
governmental  and  non-profit  employers. 
(DOL  Exhibits  19,  20  and  22.) 

11.  New  Hampshire  law,  however, 
does  not  contain  the  above-specified 
methods  of  administration  requirements 
with  respect  to  reimbursing 
governmental  and  non-profit  employers. 

12.  Section  204(a)(4)  of  the  Federal- 
State  Extended  Unemployment 
Compensation  Act  of  1970  (26  U.S.C. 

3304  note),  added  by  Section  212  of  the 
1976  Amendments  (Pub.  L.  94-566), 
discontinued  Federal  sharing  of 
extended  benefit  costs  attributable  to 
service  in  the  employ  of  governmental 
entities,  with  respect  to  weeks  of 
unemployment  beginning  after 
December  31. 1978.  Provision  for 
payment  of  extended  benefits  is  made  a 
requirement  for  State  unemployment 
compensation  laws  by  26  U.S.C. 
3304(a)(ll).  In  addition.  28  U.S.C. 
3304(a)(6)(B)  and  3309(a)(2)  require 


*By  Secretary's  Order  No.  14-75  {40  FR  54485. 
November  24. 1979)  the  name  of  the  Office  of  the 
Assistant  Secretary  for  Manpower  was  changed  to 
the  Office  of  the  Assistant  Secretary  for 
Employment  and  Training  and  the  Manpower 
Administration  was  redesignated  the  Employment 
and  Training  Administration.  All  offices  deriving 
their  name  in  whole  or  in  part  therefrom  were  also 
redesignated  accordingly. 
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reimbursing  employers  to  make 
payments  in  lieu  of  contributions  in 
amounts  equal  to  the  amounts  of 
compensation  attributable  under  the 
State  law  to  service  in  their  employ. 

13.  New  Hampshire  law,  however,  at 
RSA  282:6,  C(l),  continues  without 
amendment  to  provide  that  the  liability 
of  governmental  entities  to  reimburse 
the  State  unemployment  fund  for 
extended  benefit  payments  is  "in  an 
amount  equal  to  one-half  of  such 
benefits. .  .  Therefore,  New 
Hampshire  law  fails  to  conform  to  the 
above-cited  requirements  of  FUTA  in 
this  regard. 

14.  The  Federal  law  at  26  U.S.C. 

§  3304(a)(6)(A)  requires  a  State  law  to 
provide  that  compensation  is  payable  on 
the  basis  of  service  to  which  Section 
3309(a)(1)  applies  (relating  to  coverage 
of  governmental  entities  and  nonprofit 
organizations)  “in  the  same  amount  on 
the  same  terms,  and  subject  to  the  same 
conditions”  as  compensation  payable  on 
the  basis  of  other  service  subject  to  the 
State  law.  Such  a  provision  is  required 
because  Congress  was  concerned  that 
states  could  effectively  dilute  or  nullify 
the  new  coverage  by  discriminating 
between  public  and  private  sector 
employees  with  regard  to  the  amounts, 
terms  and  conditions  of  benefit 
entitlement.  Because  the  NHUCL 
admittedly  does  not  contain  any  express 
provision  such  as  that  described  in  26 
U.S.C.  §  3304(a)(6)(A),  it  follows  that  the 
State  law  fails  to  conform  to  the 
requirement  of  Section  3304(a)(6)(A)  of 
FUTA. 

15.  Section  3304(a)(13)  of  FUTA,  26 
U.S.C.  3304(a){13),  requires  a  State  law 
to  provide  for  denial  of  unemployment 
compensation  to  professional  athletes  in 
specified  circumstances  between 
successive  sport  seasons.  The  federal 
provision  requires  that: 

(13)  compensation  shall  not  be  payable  to 
any  individual  on  the  basis  of  any  services, 
substantially  all  of  which  consist  of 
participating  in  sports  or  athletic  events  or 
training  in  preparing  to  so  participate,  for  any 
week  which  commences  during  the  period 
between  two  successive  sport  seasons  (or 
similar  periods)  if  such  individual  performed 
such  services  in  the  first  of  such  seasons  (or 
similar  periods)  and  there  is  a  reasonable 
assurance  that  such  individual  will  perform 
such  services  in  the  later  of  such  seasons  (or 
similar  periods); 

16.  The  sports  denial  provision  of  the 
New  Hampshire  law,  RSA  282:1  O, 
provides  as  follows: 

During  the  period  between  successive 
sports  seasons  no  annual  earnings  will  be 
available  for  any  individual  for  whom  50 
percent  or  more  of  his  wages  are  for  services 
in  training,  preparation  to  participate  or 
participation  in  athletic  or  sports  events  if 


there  is  a  reasonable  assurance  of  his 
engaging  in  such  performance  in  the  next 
sport  season.  Services  as  parking  lot 
attendants,  ushers,  ticket  sellers,  and 
cafeteria  workers  shall  be  excluded  from  this 
provision. 

17.  The  New  Hampshire  provision 
differs  from  the  FUTA  provision  in 
several  particulars.  First,  the  NHUCL 
provision  refers  to  50  percent  of  wages 
rather  than  substantially  all  services,  as 
in  FUTA.  Second,  the  NHUCL  provision 
differs  from  FUTA  in  neglecting  to 
condition  the  denial  on  the  individual’s 
performance  of  such  services  in  the  first 
of  two  successive  sports  seasons.  Third, 
although,  the  legislative  history  of 
Section  3304(a)(13)  indicates  that 
Congress  intended  its  mandatory  denial 
of  benefits  to  apply  only  to  professional 
athletes,  the  New  Hampshire  provision, 
in  contrast,  appears  to  authorize  denial 
of  benefits  to  individuals  other  than 
professional  athletes. 

18.  The  mere  fact  that  the  NHUCL 
denial  provision  applies  more  broadly 
than  is  necessary  under  FUTA  does  not 
alone  present  a  conformity  issue. 
However,  the  denial  must  be  no  broader 
than  the  terms  of  the  Federal  law  where 
it  applies  to  individuals  employed  by 
governmental  entities,  including  schools, 
or  by  nonprofit  organizations.  Therefore, 
because  RSA  282:1,  O  denies  benefits 
under  conditions  broader  than  those  in 
Section  3304(a)(13)  of  FUTA,  it  violates 
equal  treatment  to  the  extent  such 
denials  are  applied  to  employees  of 
governmental  entities  and  non-profit 
organizations. 

19.  During  the  12-month  period  ending 
on  October  31, 1979,  the  State  of  New 
Hampshire  has  failed  to  comply 
substantially  with  the  FUTA  provisions 
requiring  coverage  of  services  in  the 
employ  of  the  State,  its  political 
subdivision,  and  their 
instrumentalities. 11 

20.  During  the  12-month  period  ending 
on  October  31, 1979,  the  State  of  New 
Hampshire  has  failed  to  comply 
substantially  with  the  FUTA  provisions 
requiring  coverage  of  services  in  the 
employ  of  tax-exempt,  non-profit 
organizations.12 

21.  During  the  12-month  period  ending 
on  October  31, 1979,  the  State  of  New 
Hampshire  has  failed  to  comply 
substantially  with  certain  methods  of 
administration  required  under  Section 
303(a)(1)  of  the  Social  Security  Act.  - 
Specifically,  the  state  has  failed  to 
enforce  due  dates,  penalties  and/or 
interest  for  delinquent  payments,  and 
adquate  means  of  collecting  payments 
due  from  reimbursing  employers. 13 

22.  During  the  10-month  period  ending 
on  October  31, 1979,  the  State  Of  New 
Hampshire  has  failed  to  comply 


substantially  with  the  FUTA 
requirement  that  the  State,  its  political 
subdivisions,  and  their  instrumentalities 
shall  be  liable  as  reimbursing  employers 
for  the  full  cost  of  extended  benefits 
paid  which  are  attributable  to  services 
in  their  employ.14 

23.  During  the  12-month  period  ending 
on  October  31, 1979,  the  State  of  New 
Hampshire  has  failed  to  comply 
substantially  with  the  equal  treatment 
requirement  of  Section  3304(a)(6)(A)  of 
FUTA.15 

24.  During  the  12-month  period  ending 
on  October  31, 1979,  the  State  of  New 
Hampshire  has  failed  to  comply 
substantially  with  the  equal  treatment 
requirement  of  Section  3304(a)(6)(A)  of 
FUTA  with  respect  to  services 
performed  by  sports  personnel.16 

Findings  of  Fact  With  Respect  to 
Constitutional  Issues 

In  view  of  the  stipulation  of  the 
parties  that  the  constitutional  issues  in 
the  current  proceeding  are  substantially 
the  same  as  those  raised  in  the  1978 
New  Hampshire  conformity  proceeding; 
and  in  view  of  the  fact  that  the  parties 
rely  upon  the  record  of  the  1978 
conformity  proceeding  the  support  their 
respective  positions  relating  to 
constitutional  issues,  the  findings  of  fact 
relating  to  this  element  of  the  case,  as 
articulated  in  the  October  30, 1978 
decision  of  the  Secretary,  are  hereby 
incorporated  by  reference.  (DOL  Exhibit 
18.) 

Conclusions  of  Law  With  Respect  to 
Constitutional  Issues 

Under  the  provisions  of  Rule  14  of  the 
Rules  of  Procedure  and  other  relevant 
precedents  the  undersigned  has  no 
authority  to  formulate  conclusions  of 
law  regarding  the  constitutionality  of 
any  federal  statute.17  ** 

I  have  carefully  studied  the  evidence 
of  record  and  considered  all  of  the 
arguments  presented  with  respect  to  the 
issues.  It  is  my  conclusion  that  the 
findings  of  fact  and  conclusions  of  law 
of  the  Judge,  set  forth  above,  are 
supported  by  the  record,  are  in 
accordance  with  applicable  law.  and  are 
proper,  and  I  adopt  them  as  my  own. 

Accordingly,  I  find  that  the  New 
Hampshire  Unemployment 
Compensation  Law  fails  to  conform  to 
the  provisions  of  the  Federal 
Unemployment  Tax  Act,  as  amended, 


"Footnotes  11. 12, 13. 14, 15  and  16  in  the  quoted 
paragraphs  above  refer  to  Rec.  Dec.,  N.  1  which 
stated  that  because  the  hearing  was  to  conclude 
September  7. 1979  all  references  to  periods  ending 
on  October  31, 1979  arc  deemed  to  refer  to  shorter 
periods  ending  on  September  7. 1979.  Footnote  17 
cited  to  Oestereich  v.  Selective  Service  System.  393 
U.S.  233,  242  (1968)  (Harlan.  J„  concurring). 
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with  respect  to  each  of  the  issues  listed 
in  the  Notice  of  Hearing  at  44  F.R.  48393 
(August  17, 1979),  as  modified  by 
agreement  of  the  parties  at  the  Pre- 
Hearing  Conference  on  August  30, 1979 
and  that  the  State  of  New  Hampshire 
has  failed  to  substantially  comply  with 
federal  law  requirements  forming  the 
basis  for  this  proceeding. 

Dated  at  Washington,  D.C.  this  31st  day  of 
October,  1979. 

Ray  Marshall, 

Secretary  of  Labor. 

U.S.  Department  of  Labor  v.  State  of 
Alabama  Department  of  Industrial 
Relations  and  State  of  Nevada 
Employment  Security  Department 

Conformity  Proceeding 
Decision  of  the  Secretary 

The  unemployment  compensation 
laws  of  the  State  of  Alabama  and 
Nevada  must  be  determined  by  the 
Secretary  of  Labor,  by  October  31, 1979, 
to  be  in  conformity  with  the 
requirements  of  the  Federal 
Unemployment  Tax  Act  (26  U.S.C.  3301- 
3311),  hereinafter  referred  to  as  FUTA, 
in  order  to  be  certified  under  section 
3304(c)  of  FUTA  and  thereby  to  have 
those  States  receive  the  benefits  for 
themselves  and  their  inhabitants 
provided  by  Title  III  of  the  Social 
Security  Act.  42  U.S.C.  501-504,  and 
FUTA.  Such  benefits  include  federal 
grants  for  the  administration  of  their 
unemployment  compensation  laws  as 
well  as  tax  credits  for  private  employers 
within  the  states.  The  purpose  of  this 
proceeding  is  to  determine  whether  the 
Alabama  and  Nevada  unemployment 
compensation  laws  are  in  conformity 
and/or  in  substantial  compliance  with 
the  requirements  of  FUTA. 

The  issue  is  whether  FUTA  requires 
State  unemployment  compensation  laws 
to  provide  coverage  for  employees  of 
non-profit  church-related  elementary 
and  secondary  schools.  Alabama  and 
Nevada  take  the  position  that  it  does 
not.  It  is  the  position  of  the  U.S. 
Department  of  Labor,  hereinafter 
referred  to  as  the  Department  or 
USDOL,  that  the  unemployment 
compensation  laws  of  such  States  are 
not  in  conformity  with  the  requirements 
of  FUTA.  and/or  that  such  States  are 
not  in  substantial  compliance  with  such 
requirements,  because  of  the  lack  of 
such  coverage. 

Pursuant  to  the  request  of  the  States 
of  Alabama  and  Nevada,  a  hearing  was 
held  before  an  Administrative  Law 
Judge,  hereinafter  sometimes  referred  to 
as  the  Judge,  at  which  an  opportunity 
was  afforded  to  examine  witnesses  and 
introduce  documentary  evidence 


relating  to  the  issues.  Thereafter,  parties 
and  interested  parties  filed  briefs  and 
presented  oral  argument. 

On  October  11, 1979,  the  Judge  issued 
a  recommended  decision  in  the  matter, 
in  which  he  found  that  Alabama  and 
Nevada  are  in  compliance  with  the 
requirements  of  FUTA,  and  he 
recommended  that  I  so  determine. 

The  U.S.  Department  of  Labor  has 
filed  exceptions  to  the  Administrative 
Law  Judge’s  recommended  decision.  It 
contends  that  the  Judge  erred  in  finding 
that  the  Alabama  and  Nevada 
unemployment  compensation  laws  are 
in  conformity  with  the  requirements  of 
FUTA  and  that  those  States  are  in 
compliance  therewith. 

An  outline  of  some  of  the  statutory 
background  would  be  helpful  in  the 
consideration  of  the  issue.  During  the 
depression  of  the  1930's,  when 
unemployment  exceeded  25  percent  of 
the  work  force  in  the  nation,  Congress 
enacted  legislation  which  was  the 
forerunner  of  FUTA  to  provide  for  the 
establishment  of  unemployment 
compensation  programs  in  the  States. 
Beginning  in  the  mid-1950's,  there  was  a 
steady  expansion  of  unemployment 
insurance  coverage  under  the  Federal- 
State  unemployment  compensation 
program.  For  example,  originally 
employers  of  eight  or  more  employees 
were  covered.  In  1954,  coverage  was 
extended  to  employers  of  four  or  more 
employees. 

The  Employment  Security 
Amendments  of  1970  further  extended 
coverage  to  employers  of  one  employee. 
In  addition,  they  amended  the  Internal 
Revenue  Code  of  1954  by  adding 
subsections  (6)  (A)  and  (B)  to  the 
existing  section  3304(a),  and  a  new 
section  3309.  The  new  section 
3304(a)(6)(A)  required  State  laws  to 
cover,  for  compensation  purposes, 
employees  of  nonprofit  organizations 
and  employees  of  State  hospitals  and 
institutions  of  higher  education. 

Subparagraph  (b)  of  the  new  section 
3309  permitted  the  States  to  exclude, 
inter  alia,  from  the  mandatory  coverage 
of  nonprofit  organizations  and  State 
hospitals  and  institutions  of  higher 
education,  service  performed: 

(1)  in  the  employ  of  (A)  a  church  or 
convention  or  association  of  churches,  or  (B) 
an  organization  which  is  operated  primarily 
for  religious  purposes  and  which  is  operated, 
supervised,  controlled  or  principally 
supported  by  a  church  or  convention  or 
association  of  churches; 

(2)  by  a  duly  ordained,  commissioned,  or 
licensed  minister  of  a  church  in  the  exercise 
of  his  ministry  or  by  a  member  of  a  religious 
order  in  the  exercise  of  duties  required  by 
such  order; 

(3)  in  the  employ  of  a  school  which  is  not 
an  institution  of  higher  education; 


See  84  Stat.  697-698;  26  U.S.C.  3309(b)(1), 
(b)(2)  and  (b)(3)  (1970). 

What  followed  thereafter  is  described 
in  the  Memorandum  of  Points  and 
Authorities  submitted  by  the  USDOL, 
hereinafter  sometimes  referred  to  as 
USDOL  Memo,  at  pages  9-11  (footnotes 
are  omitted): 

Even  the  increasingly  expanded  Federal- 
State  Unemployment  Compensation  Program, 
however,  proved  inadequate  in  the  1974-75 
economic  downturn.  Late  in  1974,  the 
Congress  passed  two  remedial  laws  as 
temporary  measures.  The  Emergency 
Unemployment  Compensation  Act  of  1974 
(Pub.  L.  No.  93-573,  88  Stat.  1869)  was  similar 
to  its  predecessor,  the  Emergency 
Unemployment  Compensation  Act  of  1971, 
and  further  extended  benefits  for  individuals 
in  the  regular  unemployment  compensation 
programs.  The  Emergency  Jobs  and 
Unemployment  Assistance  Act  of  1974,  Pub. 

L.  No.  93-567,  88  Stat.  1845,  enacted,  in  Title 
II,  a  Special  Unemployment  Assistance 
(SUA)  Program.  This  program  was  intended 
to  cover  an  estimated  12  million  workers  who 
were  not  covered  by  the  regular 
unemployment  compensation  laws,  including 
state  and  local  government  employees, 
agricultural  workers,  domestic  employees 
and  employees  of  nonprofit  elementary  and 
secondary  schools.  The  SUA  program  was 
administered  by  state  unemployment 
compensation  agencies  as  the  agents  of  the 
Secretary  of  Labor,  with  the  federal 
government  assuming  the  costs  of  benefits 
and  of  program  administration. 

The  SUA  program  was,  in  effect,  replaced 
by  the  Unemployment  Compensation 
Amendments  of  1976,  Pub.  L  No.  94-566,  90 
Stat.  2667.  These  amendments  were  designed 
to  provide  coverage  under  the  permanent 
Federal-State  Unemployment  Compensation 
Program  for  substantially  all  the  nation’s 
wage  and  salary  earners  and  thereby  to 
eliminate  the  need  for  the  temporary  SUA 
program.  H.R.  Rep.  No.  755,  94th  Cong.  1st 
Sess.  1  (1975).  The  1976  amendments 
specifically  eliminated  the  exclusion  for 
service  performed  in  the  employ  of  nonprofit 
elementary  and  secondary  schools  which 
had  been  added  in  1970  as  part  of  the  new 
§  3309(b)  of  the  Internal  Revenue  Code  of 
1954.  (Italics  supplied.) 

The  question  is  whether  the  1976 
amendment  repealing  the  exemption  for 
nonprofit  elementary  and  secondary 
schools  contained  in  section  3309(b)(3) 
of  FUTA  requires  the  coverage  of 
church-related  schools. 

The  States  of  Alabama  and  Nevada 
contend,  among  other  things,  that  under 
the  plain  language  of  section  3309(b)(1) 
of  FUTA  (26  U.S.C.  3309(b)(1))  church 
schools  are  exempt  from  coverage  under 
FUTA;  that  the  plain  language  of  a 
statute  is  controlling  unless  the 
legislative  history  reveals  clear  evidence 
of  a  contrary  intent;  that  church  schools 
are  exempt  under  section  3309(b)(1)(A) 
because  they  generally  have  no  separate 
legal  status  from  their  governing  church. 
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and  because  they  are  an  integral  part  of 
their  governing  church;  that  church 
schools  and  others  not  technically  a 
legal  part  of  their  church,  are  also 
excluded  from  coverage  under  section 
3309(b)(1)(B)  because  they  are  operated 
primarily  for  religious  purposes. 
Alabama  and  Nevada  argue  that  the 
pertinent  legislative  history  does  not 
indicate  Congress  intended  employees 
of  church  schools  to  be  covered  under 
FUTA.  It  is  their  position  that  such 
coverage  would  violate  the  freedoms 
guaranteed  to  religious  groups  under  the 
First  and  Fourteenth  Amendments  to  the 
Constitution;  that  it  would  involve 
excessive  governmental  entanglement  in 
church  affairs,  and  therefore  would  be 
unconstitutional  under  the  tests 
established  by  the  Supreme  Court. 

The  provisions  of  26  U.S.C. 
3304(a)(6)(A)  and  3309,  as  amended  by 
the  1976  Amendments,  particularly  the 
amendment  repealing  the  exemption  for 
nonprofit  elementary  and  secondary 
schools  provided  in  section  3309(b)(3), 
have  been  interpreted  by  the  U.S. 
Department  of  Labor  as  requiring 
unemployment  compensation  coverage 
of  all  services  performed  in  the  employ 
of  all  private  nonprofit  elementary  and 
secondary  schools,  including  church- 
related  schools,  with  certain  exceptions 
as  provided  in  26  U.S.C.  3309(b).  In 
accordance  with  USDOL’s 
interpretation,  the  only  services 
performed  in  church-related  elementary 
and  secondary  schools  recognized  as 
being  within  the  scope  of  the  exemption 
permitted  by  section  3309(b)(1)  of  FUTA, 
(aside  from  the  permitted  §  3309(b)(2) 
exceptions)  are  those  strictly  church 
duties  (as  distinguished  from  school 
duties)  performed  by  church  employees 
at  the  schools  pursuant  to  their  church 
responsibilities.  (See  USDOL  Memo,  pp. 
1-2;  Exceptions,  pp.  11-13.) 

The  position  of  the  Department  of 
Labor,  as  presented  on  pages  11  through 
22  of  its  Memorandum  of  Points  and 
Authorities,  including  the  footnotes 
incorporated  therein,  is  set  out  below. 

1 

The  legislative  History  of  FUTA 
Supports  the  Department's 
Interpretation  That  All  Church-Related 
Schools  Are  Now  Subjects  to  Coverage 

While  FUTA  on  its  face  gives  little 
guidance  concerning  the  interrelation 
between  the  repeal  of  the  1970 
§  3309(b)(3)  school  exemption  and  the 
retention  of  the  §  3309(b)(1)  religious 
organization  exemptions,  its  history  and 
remedial  purposes  militate  strongly  in 
favor  of  construing  the  statute  to  cover 
all  elementary  and  secondary  schools, 
including  those  organized  by  the 


churches  in  Alabama  and  Nevada  (and 
all  other  states),  within  state 
unemployment  insurance  coverage. 

A.  The  Unemployment  Compensation 
Amendments  of  1976  represent  the 
culmination  of  congressional  efforts  to 
provide  virtually  universal 
unemployment  insurance  coverage  and 
should  be  construed  in  that  light 

Since  the  original  enactment  of  the 
Federal-State  Unemployment 
Compensation  Program,  Congress  has 
followed  an  unbroken  path  towards 
expansions  of  unemployment  insurance 
coverage.  This  movement  accelerated  in 
the  1970’s  and  culminated  in  the  1976 
Amendments  which  provide  coverage 
under  the  permanent  Fedreral-State 
Unemployment  Compensation  Program 
for  substantially  all  of  the  nation's  wage 
and  salary  earners.  H.R.  Rep.  No.  755, 
94th  Cong.  1st  Sess.  1  (1975). 

This  steady  progress  towards 
universal  unemployment  insurance 
coverage,  together  with  the  remedial 
nature  of  FUTA,  trigger  the  application 
of  several  well-accepted  rules  of 
statutory  construction,  including  the 
requirement  that  a  statute  will  be 
interpreted  in  light  of  the  purposes  it 
seeks  to  achieve  and  the  evils  it  seeks  to 
remedy.  Fasulo  v.  United  States.  272 
U.S.  620  (1926);  Holy  Trinity  Church  v. 
United  States.  143  U.S.  457-472  (1892). 
Statutes  must  be  given  effect  in 
accordance  with  the  purpose  manifested 
by  Congress.  United  States  v.  Ohio,  354 
F.2d  549,  555  (6th  Cir.  1966)*13; 
Commissioner  of  Internal  Revenue  v. 
Bilder,  369  U.S.  499  (1962).  This  directive 
takes  on  particular  significance  in  the 
context  of  the  instant  case  since 
remedial  social  legislation  is  to  be 
construed  liberally  in  favor  of  the 
workers  whom  it  was  designed  to 
protect.  Wirtz  v.  77  Ti  Peat  Humus  Co., 
373  F.2d  209,  212  (4th  Cir.  1967)*.  See 
also.  United  States  v.  Silk,  331  U.S.  704 
(1947);  Phillips  Inc.  v.  Walling.  324  U.S. 
490  (1945);  Israel-British  Bank  (London) 
Ltd.  v.  F.D.I.C.,  536  F.2d  509.  513  (2d  Cir. 
1976).  Finally,  there  is  a  requirement 
that  remedial  legislation  be  broadly 
construed  and  that  exceptions  be 
narrowly  applied.  Phillips  Inc.  v. 
Walling,  supra,  at  493.  See  also,  Korherr 
v.  Bumb,  262  F.2d  157, 162  (9th  Cir.  1958); 
Hamblen  v.  Ware.  526  F.2d  476,  477  (6th 
Cir.  1975).  14 


13 The  use  of  an  asterisk  {*)  denotes  the  leading 
case  in  each  line  of  cases  cited  for  a  single 
proposition. 

14 Under  an  analogous  remedial  statute,  the  Fair 
Labor  Standards  Act,  it  has  been  held  that 
exemptions  are  to  be  narrowly  construed  against 
the  employer  Schultz  v.  Louisiana  Trailer  Sales. 
Inc.,  428  F.2d  61,  67  (5th  Cir  1970).  Arnold  v.  Ben 
Kanowsky.  Inc.,  361  U.S.  388*  (1960);  Mitchell  v. 


B.  Congress  intended  the  unemployment 
compensation  amendments  of  1976  to 
extend  unemployment  insurance 
coverage  to  services  performed  for  all 
elementary  and  secondary  schools 

In  order  to  properly  understand  the 
objective  behind  the  1976  Amendments, 
it  is  necessary  to  briefly  review  the  1970 
Amendments. 

The  Employment  Security 
Amendments  of  1970,  by  adding  new 
language  in  26  U.S.C.  §§  3304(a)(6), 
3306(c)(8),  and  3309(a)(1)(A),  required 
State-law  coverage  of  individuals 
employed  by  nonprofit  organizations, 
including  institutions  of  higher 
education.  The  legislative  reports  which 
accompany  the  amendments 
unmistakably  show  that  Congress  was 
concerned  about  the  need  of  employees 
of  church-related  schools  for  protection 
against  wage  loss  resulting  from 
unemployment  and  intended  to  bring 
individuals  employed  in  nonprofit 
institutions  of  higher  education, 
including  those  operated  by  religious 
institutions  under  program  coverage. 

H.R.  Rep.  No.  612,  91st  Cong.,  1st  Sess. 

11  (1969). 

In  fact,  Congress,  quite  explicitly 
limited  the  availability  of  the 
§  3309(b)(1)  exemption  as  applied  to 
institutions  of  higher  education.  See  H.R. 
Rep.  No.  612,  91st  Cong.  1st  Sess.  44 
(1969),  and  S.  Rep.  No.  752,  91st  Cong.  2d 
Sess.  (1970)  at  48-49. ,s  Congress  clearly 
expected  that  the  "operated  primarily 
for  religious  purposes"  language 
contained  in  §  3309(b)(1)(B)  would  be 
narrowly  construed,  preventing  its 
application  to  educational  institutions  of 
higher  education.  The  Department  of 
Labor  has  followed  the  congressional 
mandate  for  coverage  of  private 
nonprofit  organizations,  including 
institutions  of  higher  education,  and 
consistently  interpreted  the  1970 
Amendments  to  require  State  law 
coverage  of  all  institutions  of  higher 
education  except  for  the  narrow 
category  of  seminaries  and  novitiates. 

In  light  of  Congress’  intention  in  1970 
to  bring  religiously  affiliated  colleges 
and  universities  within  coverage,  and  in 
the  face  of  the  Department’s  subsequent 
adoption  of  this  interpretion,  Congress’ 
description,  in  1976,  of  the  objective 
behind  the  repeal  of  §  3309(b)(3)  is  made 
even  more  informative.  See  H.R.  Rep. 

No.  755,  94th  Cong.,  1st  Sess.  56  (1975) 


Kentucky  Company.  359  U.S.  290,  295,  79  S.  Ct.  756. 
759,  (1959);  Yogurt  Master.  Inc.  v.  Goldberg.  310  F.2d 
53.  55  (5th  Cir.  1962). 

13  Congress'  references  to  “separately 
incorporated"  institutions  in  the  reports  were 
clearly  examples  of  the  delineation  of  coverage,  and 
were  not  intended  as  a  full  explanation  of  the  extent 
of  such  coverage. 
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and  S.  Rep.  No.  12)55.  94th  Cong.  2d  Sess. 
2  (1976). 

Any  lingering  doubt  concerning 
Congress'  desire  to  extend  coverage  to 
all  elementary  and  secondary  schools  is 
satisfied  by  reference  to  the  statistical 
data  cited  by  Congress  regarding  the 
anticipated  effect  on  the  1976 
Amendments.  The  Senate  Report.  S. 

Rep.  No.  1265,  94th  Cong.,  2d  Sess.  8 
(1976).  estimated  the  number  of  new 
employees  who  would  be  covered  as  a 
result  of  the  repeal  of  §  3309(b)(3)  at 
242,000.  This  figure  is  essentially 
identical  to  the  then  available  best 
estimate  of  the  total  number  of 
employees  in  all  nonprofit  elementary 
and  secondary  schools.18 

Without  the  inclusion  of  employees  of 
church-related  elementary  and 
secondary  schools,  the  figure  would 
have  been  substantially  less  than 
242.000  because  the  staff  of  church- 
related  elementary  and  secondary 
schools  comprise  more  than  half  of  the 
staff  of  all  non-public  elementary  and 
secondary  schools  in  the  United 
States.17 

Thus,  in  setting  forth  the  projected 
impact  of  the  repeal  of  §  3309(b)(3), 
Congress  could  only  have  contemplated 
that  the  repeal  of  §  3309(b)(3)  would 
bring  all  elementary  and  secondary 
schools  within  FUTA  coverage. 
Considering  the  total  absence  of  any 
indication  that  Congress  intended  an 
alternative  interpretation,  and  noting 
particularly  the  necessity  that  the 
exceptions  to  coverage  be  construed 
narrowly,  the  Department's  construction 
of  the  Act  is  virtually  mandatory. 

II 

The  General  Principle  of  Construing 
Statutes  To  Avoid  Unnecessary 
Constitutional  Decisions  Is  Inapplicable 
in  This  Case 

The  general  principle  that  a  court 
should  construe  a  statute  to  avoid 
unnecessary'  constitutional  decisions  is 
inapplicable  in  this  case,  because  the 
Department's  interpretation  that  due  to 
the  elimination  of  the  exemption 
formerly  provided  in  26  U.S.C. 

§  3309(b)(3),  church-related  schools  are 


,s  At  the  September  26. 1979  hearing  in  this  matter 
it  was  stipulated  between  the  parties  that  the 
242.000  figure  was  supplied  to  Congress  by  DOL 
(Transcript  p.  66).  Moreover,  the  testimony  of  Mr. 
Louis  Benenson  at  that  hearing  establishes  that  the 
242.000  figure  clearly  included  all  employees  of 
church-related  elementary  and  secondary  schools. 
(Transcript,  pp.  69-73)  See  also  DOL  Exhibits  6-8. 

17  According  to  the  Census  Bureau’s  Statiscal 
Abstract  of  the  United  States  (1977  ed.)  there  were 
261.000  full-time  teachers  in  the  nonprofit 
elementary  and  secondary  schools  in  1975.  of  which 
150.000  were  in  Roman  Catholic  schools,  pp.  145, 

147.  tables  235,  237.  *  *  *  Compare  DOL  Exhibits  8- 
8 


now  subject  to  unemployment  insurance 
coverage  is  correct  in  light  of  the 
legislative  history  discussed  above  and. 
in  any  event,  does  not  present  any 
constititutional  infirmities.  There  are 
two  reasons  why  the  Department’s 
interpretation  does  not  give  rise  to  any 
constitutional  problems. 

First,  unemployment  insurance 
coverage  of  church-related  elementary 
and  secondary  schools  does  not  create 
excessive  entanglements.  To  the 
contrary,  the  necessary  involvement 
between  such  schools  ands  the 
government  would  be  minimal.  While 
certain  records  would  have  to  be 
maintained  and  determinations  of 
eligibility  for  benefits  would  have  to  be 
made,  there  would  be  no  need  to 
become  involved  in  such  issues  as 
resolving  disputes  as  to  church  doctrines 
in  order  to  resolve  claims  for  benefits. 
See  the  testimony  of  Mr.  Bernard  Street 
(Transcript,  pp.  107-108).  With  respect 
to  this  point  it  is  noteworthy  that  the 
First  Amendment  does  not  prohibit  all 
involvement  between  church  and  state, 
but  merely  entanglement  which  is 
deemed  excessive.  Walz  v.  Tax 
Commission,  397  U.S.  664  (1970). 
Moreover,  not  all  procedures  for 
surveillance  and  auditing  result  in 
excessive  government  entanglement 
with  religion.  See.  e.g..  Wolman  v. 
Walters,  433  U.S.  229  (1977);  Committee 
for  Public  Education  v.  Levitt.  461  F. 
Supp.  1123  (S.D.  N.Y.  1978).  If  the 
surveillance  and  monitoring  occur 
primarily  at  the  governmental  level  and 
do  not  require  interference  with  the 
internal  operations  of  the  schools,  the 
entanglement  is  not  excessive. 
Committee  for  Public  Education  v. 

Levitt,  supra. 18  Consistent  with  the 
cases  just  cited,  the  amount  of 
involvement  between  government  and 
churches  resulting  from  an  adoption  of 
the  Department’s  interpretation  of  26 
U.S.C.  §  3309(b)  cannot  reasonably  be 
viewed  as  rising  to  the  level  of 
excessive  entanglements. 

The  second  reason  why  the 
Department's  interpretation  of  §  3309(b) 
does  not  present  constitutional 
infirmities  is  that,  with  one  exception 
not  here  relevant, 19  FUTA  does  not 


19  These  very  same  arguments  were  recently 
made  on  behalf  of  the  Archdiocese  of  Milwaukee,  et 
al.  as  intervenors  in  Alice  Decker,  et  at.  v.  USDOL 
et  at..  E.D.  Wisconsin.  C.A.  No.  78-C-634  in  a 
memorandum  in  support  of  the  intervenors’  motion 
for  reconsideration  and  amendment  of  the  court's 
Decision  and  Order  enjoining  the  state  and  federal 
administrators  of  Title  II  of  the  Comprehensive 
Employment  and  Training  Act  of  1973,  as  amended. 
29  U.S.C.  S  841.  et  seq.  (CETA),  from  funding  CETA 
positions  in  church-related  elementary  and 
secondary  schools. 

'*  Section  3304(a)(6)(A)  of  FUTA  precludes 
payment  of  benefits  to  teachers  unemployed 


mandate  that  state  unemployment 
insurance  laws  deny  any  individuals 
unemployment  benefits.  Thus,  while  26 
U.S.C.  3304(a){10)  permits  the  state  to 
provide  for  the  denial  of  benefits  to 
individuals  discharged  for  misconduct  in 
connection  with  their  work,  etc.,  the 
state  is  not  required  to  provide  for  such 
a  denial.20 

Thus,  even  assuming,  arguendo,  that 
the  extension  of  coverage  to  church- 
related  elementary  and  secondary 
schools  would  result  in  excessive 
entanglement  as  a  result  of  current 
provisions  of  state  law  regarding  the 
denial  of  benefits  for  misconduct,  etc., 
the  above  factor,  we  submit,  precludes  a 
holding  that  the  Department’s 
interpretation  of  FUTA  is  facially 
unconstitutional  on  entanglement 
grounds  since  the  Departments 
interpretation  does  not  necessarily 
result  in  the  type  of  entanglements 
about  which  Alabama  and  Nevada  are 
so  concerned.  It  is  in  this  context  that  it 
is  also  appropriate  to  consider  the 
recent  decision  in  N.L.R.B.  v.  Catholic 
Bishop  of  Chicago,  99  S.  Ct.  1313  (1979) 
in  which  the  court  found  that  the 
National  Labor  Relations  Act  (NLRA) 
coverage  of  parochial  schools  raised 
“serious  constitutional  questions” 

(albeit  without  finding 
unconstitutionality).  The  Court 
expressed  two  concerns  in  that  case, 
one  of  which  can  be  best  described  as 
involving  the  “chilling  effect”  of 
mandatory  collective  bargaining  on  the 
ability  of  clerical  authorities  to 
administer  their  schools  and  the  other 
relating  to  the  potential  problems 
created  by  requiring  the  Board  to 
adjudicate  employer/employee  disputes 
in  a  sectarian  school  setting.  Unlike  the 
situation  in  the  Catholic  Bishop  case, 
supra,  unemployment  insurance 
coverage  does  not  necessitate  state 
involvement  in  the  development  of 
curriculum,  faculty  standards,  working 
conditions  or  any  other  aspect  of  school 
operations.  In  fact,  the  unemployment 
insurance  system  would  generally  only 
be  triggered  after  an  employee  had  been 
terminated  and  his  or  her  connection 
with  the  school  severed. 

To  the  extent  that  it  may  be  argued 
that  the  second  area  of  the  Supreme 
Court's  concern  regarding  unfair  labor 
practice  adjudications  in  Catholic 
Bishop,  supra,  raises  some  possible 
parallels  with  certain  aspects  of  the 
unemployment  insurance  system,  it  must 
be  recognized  that  these  problems  arise 


between  academic  terms  under  certain 
circumstances. 

“See  section  25-4-78-(3).  Code  of  Alabama  1975. 
Alabama  Exhibit,  para.  79.  and  section  612.385  of 
Nevada  Revised  Statutes  (1979)  and  Nevada  Exhibit 
A.  paragraphs  40  through  44. 
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because  of  state  law  provisions  and  not 
because  of  the  Department’s 
interpretation  of  §  3309(b)  of  FUTA.  The 
point  to  be  made  is  simply  that  potential 
entanglements  cannot  be  used  to  negate 
unemployment  insurance  coverage  for 
former  employees  since  coverage  itself 
does  not  inevitably  create  any 
entanglements. 

The  Catholic  Bishop  case,  supra,  is 
further  distinguishable  in  that  despite 
coverage  by  a  state  unemployment 
insurance  law,  the  church  school 
employer  remains  free  to  employ  or  not 
not  employ  any  individual  it  chooses  on 
whatever  basis  it  desires.  The  only 
impact  of  unemployment  insurance 
coverage  is  that  some  of  these  decisions 
will  now  have  some  financial  impact, 
albeit  an  impact  no  greater  than  that 
borne  by  private  non-sectarian  schools. 
The  concept  that  the  first  amendment 
protects  both  the  practice  of  religion  and 
also  spares  one  the  financial  burdens  of 
such  practice  was  rejected  in  Braun  field 
v.  Brown,  336  U.S.  599  (1961)  where  the 
Court  concluded  that  a  statute  could  not 
be  invalidated  on  free  exercise  grounds 
merely  because  it  made  the  practice  of 
religion  more  expensive. 

Nor  is  there  any  basis  whatsoever  for 
DIRSA’s  [the  Department  of  Industrial 
Relations  of  the  State  of  Alabama’s]  and 
NESD’s  [the  Nevada  Employment 
Security  Department’s]  apparent  belief 
that  employer /employee  relations  of 
church-related  schools  in  Alabama  and 
Nevada  respectively  are  constitutionally 
immune  from  such  impact.  Clearly,  they 
can  claim  no  exemption  from  child  labor 
laws,  Prince  v.  Massachusetts,  321  U.S. 
158  (1944)  or  minimum  wage 
requirements,  Mitchell  v.  Pilgrim 
Holiness  Church  Corp.,  210  F.  2d  879 
(7th  Cir.  1954),  certiorai  denied,  347  U.S. 
1013  (1954).  Moreover,  DIRSA  and  NESD 
acknowledge  the  authority  of  the 
government  to  require  and  the  obligation 
of  church-related  schools  in  Alabama 
and  Nevada  respectively  to  maintain  a 
safe  workplace.  Alabama  Exhibit  A, 
para.  67;  Nevada  Exhibit  A,  para.  12. 

The  right  of  individuals  to  send  their 
children  to  religiously  sponsored  schools 
has  been  established  for  more  than  fifty 
years.  Pierce  v.  Society  of  Sisters,  268 
U.S.  510  (1925).  The  Department  seeks 
no  alteration  in  that  principle.  The 
Department’s  interpretation  of  §  3309(b) 
of  FUTA  will  not  require  an 
examination  into  the  religious 
motivations  or  religious  doctrine  of 
church-related  elementary  or  secondary 
schools  or  in  their  employment 
decisions.  The  Department’s  position  is 
uncomplicated.  Employees  of  all 
elementary  and  secondary  schools  who 
become  unemployed  are  entitled  to 


coverage.  Where  such  school  activities 
have  been  performed  by  the  claimant 
section  3309(b)(1)  or  the  equivalent  state 
law  provision  is  not  available  as  an 
exemption  because  coverage  of 
elementary  and  secondary  school 
activity  was  intended  by  Congress  to 
protect  former  school  employees  from 
the  vicissitudes  of  unemployment.  To 
conclude  otherwise  would  be  to  carve 
out  a  special  rule  based  upon  religious 
motivation  offending  the  Establishment 
Clause  of  the  First  Amendment  to  the 
Constitution. 

The  Department  of  Labor  takes 
exception  to  a  number  of  statements 
Findings  and  conclusions  in  the  Judge’s 
recommended  decision  in  this 
proceeding,  as  well  as  to  his  failure  to 
make  certain  Findings  of  fact.  On  pages 
8-10  of  the  Department’s  Statement  of 
Exceptions,  herinafter  referred  to  as 
Exceptions,  it  states: 

The  primary  exception  which  USDOL  takes 
to  Part  III  [of  the  Judge’s  recommended 
decision,  on  pages  4-5  thereof]  stems  from 
the  conclusion  expressed  in  the  first 
paragraph  of  that  section  to  the  effect  that, 
since  “(e)ssentially  all  the  facts  relevant  to 
the  issues  presented  have  been  stipulated  by 
the  parties  ...  no  recommended  findings  need 
be  made."  While  the  parties  did  stipulate  as 
to  many  facts,  additional  relevant  evidence 
was  introduced  at  the  time  of  the  evidentiary 
hearing  as  to  which  the  parties  did  not 
stipulate.  Specifically,  this  evidence  primarily 
pertained  to  both  (a)  the  development  by 
USDOL  of  the  242,000  fi gure  contained  in 
Senate  Report  No.  1265,  94th  Cong.,  2d  Sess.  8 
(1976),  and  which  was  used  to  explain  the 
estimated  number  of  additional  elementary 
and  secondary  school  employees  who  would 
be  covered  as  a  result  of  the  repeal  of  FUTA 
§  3309(b)(3);  and  (b)  the  fact  that  it  is 
unnecessary  to  get  involved  in  church 
doctrine  in  determining  whether  a  former 
employee  of  a  church-related  school  is 
entitled  to  benefits.  Accordingly,  USDOL 
takes  exception  to  the  absence  of  such 
recommended  findings  and  urges  that  the 
Secretary  correct  this  error  by  adopting  the 
following  findings  of  fact: 

(1)  Prior  to  the  enactment  of  the 
Unemployment  Compensation  Amendments 
of  1976,  USDOL,  at  the  request  of 
Congressional  staff,  prepared  an  estimate  of 
the  total  number  of  employees  of  all  non¬ 
profit  elementary  and  secondary  schools 
within  the  United  States.  The  estimate  so 
prepared  was  242.000.  Tr.,  67-73.  DOL 
Exhibits  6-8. 

(2)  This  242,000  figure  represented  a 
statistical  determination  of  the  number  of 
non-profit  elementary  and  secondary  school 
employees  who  were  not  covered  under 
FUTA  prior  to  the  1976  Amendments.  Tr.,  75. 

(3)  USDOL's  242,000  estimate  of  the  total 
number  of  all  non-profit  (church-related  and 
non-chruch  related)  elementary  and 
secondary  school  employees  was  furnished 
by  USDOL  to  staff  persons  in  Congress.  Tr., 
86. 

(4)  In  determining  the  eligibility  of  a  former 
employee  of  a  church-related  elementary  or 


secondary  school  for  Supplemental 
Unemployment  Assistance  it  is  unnecessary 
to  determine  that  which  constituted  church 
doctrine  an  that  which  did  not.  Tr.,  104-107. 

(5)  In  determining  the  eligibility  of  a  former 
employee  of  a  church -related  institution  of 
higher  education  for  unemployment 
compensation  it  is  similarly  unnecessary  to 
resolve  church  doctrine.  Tr.,  104-107. 

(6)  In  determining  the  eligibility  for 
unemployment  compensation  of  a  former 
employee  of  a  church-related  school  who 
either  voluntarily  quit  or  who  was  discharged 
for  misconduct  it  is  unnecessary  to  draw  a 
determination  as  to  what  constitutes  the 
actual  doctrine  of  the  church.  Tr.,  108.  See 
also  Tr.,  126-127  &  136.  Rather,  the  relevant 
inquiry  revolves  around  the  understanding  of 
the  parties  and  the  intent  of  the  claimant.  Tr., 
108  &  122-123. 

(7)  In  an  unemployment  compensation  case 
the  person  deciding  the  case  does  not 
establish  or  try  to  force  any  change  to  an 
employer's  work  rules.  Tr.,  123.  Similarly,  a 
hearing  officer  in  such  a  case  cannot  order 
reinstatement  of  the  employee  in  the  event  a 
work  rule  is  found  to  be  unjustified.  Rather, 
the  only  remedy  is  the  grant  of  benefits.  Tr., 
124. 

In  addition,  USDOL  takes  exception  to 
the  generalized  summary  of  the 
stipulated  facts  concerning  the  Roman 
Catholic,  Baptist  and  Lutheran 
elementary  and  secondary  schools  in 
that  the  summary  as  to  each  of  those 
groups  of  church-related  schools  fails  to 
recognize  that  such  schools  serve  the 
same  basic  educational  purposes  and 
have  the  same  basic  academic  structure 
and  courses  of  instruction  as  non- 
church-related  elementary  and 
secondary  schools.  Alabama  Exhibit  A, 
para.  33,  34,  45,  46;  66,  67,  71;  Nevada 
Exhibit  A,  para.  11, 12, 17,  32.  Further, 
this  summary  fails  to  recognize  that 
these  church-related  schools  are  subject 
to  State  and  local  government  fire, 
health  and  safety  requirements. 

Alabama  Exhibit  A,  para.  47  &  67. 

In  my  opinion,  the  above-quoted 
exceptions  of  the  Department  are  well- 
founded  and  valid.  I  find  that  the 
findings  of  fact  recommended  by  the 
Department,  numbered  1-7,  quoted 
above,  are  supported  by  the  record  and 
are  proper,  and  I  adopt  them  as  my  own. 

The  Department  takes  exception  to 
the  conclusions  expressed  by  the  Judge 
in  Part  V,  pages  7-9  of  his  recommended 
decision  for  several  reasons,  discussed 
on  pages  13-18  of  its  Exceptions  which 
are  set  out  below,  including  the 
footnotes  incorporated  therein. 

First,  little  or  no  weight  should  be  afforded 
the  three  cases  cited  as  precedent  in  this 
section.  This  is  so  because  the  USDOL  was 
not  a  party  to  either  Trinity  Evangelical 
Lutheran  Church  v.  Department  of  Industrial 
Relations,  Case  No.  CV  78  500325,  Cir.  Ct. 
Mobile  County,  Alabama  (January  27, 1979) 
or  Roman  Catholic  Church  v.  State  of 
Louisiana,  No.  219,  660, 19th  Jud.  Dist.  Ct., 
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East  Baton  Rouge  Parish.  La.  (August  31. 

1979).  and  thus  did  not  have  the  opportunity 
to  present  relevant  evidence  or  even  its 
arguments  to  those  courts.  While  USDOL  was 
a  party  in  Grace  Brethem  v.  State  of 
California.  Case  No.  CV  79-93.  USDC  CD 
Calif.  (September  21. 1979)  the  decision 
rendered  in  that  case  was  simply  on 
plaintiffs'  motion  for  a  preliminary  injunction. 
Not  only  has  there  not  yet  been  a  final 
hearing  in  Grace  Brethern.  but  consideration 
is  currently  being  given  to  filing  an  appeal 
from  that  interlocutory  order. 

In  any  event,  with  respect  to  these  three 
decisions,  it  is  important  to  realize  that  to  a 
great  extent  the  cases  went  off  on 
constitutional  tangents  which,  in  the  present 
proceeding,  are  both  unauthorized  and 
unwarranted. 7  Moreover,  by  adopting  those 
three  decisions  here  in  their  entirety,  the 
Administrative  Law  judge  has  inexplicably 
exceeded  his  authority  by  making 
conclusions  of  law  as  to  the  constitutionality 
of  USDOL's  interpretation  of  §  3309  of  FUTA. 
See  Rule  of  Procedure  14(b).  44  FR  47649 
(August  14. 1979). 

The  remaining  USDOL  exceptions  to  Part  V 
relate  to  four  “additional  comments" 
contained  therein. 

With  respect  to  the  first  additional 
comment  it  need  only  be  noted  that  the 
Recommended  Decision  fails  to  recognize 
that  under  USDOL's  interpretation  of  §  3309 
of  FUTA  it  is  appropriate  to  first  determine 
the  identity  of  the  employing  organization  in 
order  to  determine  the  applicability  of  the 
§  3309(b)(1)  exemption  and.  if  the  employer 
may  be  both  a  church  and  a  church-related 
school,  to  thereafter  determine  whether  the 
services  performed  for  such  employer  are 
church  duties  or  church  school  duties.  If  the 
latter,  the  §  3309(b)(1)  exemption  is 
inapplicable. 

The  second  additional  comment  essentially 
states  that  no  reliance  should  be  placed  upon 
the  reference  in  the  legislative  history  to  the 
242.000  figure  previously  discussed.  USDOL 
takes  exception  to  this  conclusion  for  the 


’See  Mr.  Streett's  testimony  at  the  evidentiary 
hearing.  TR.,  103-129.  to  the  effect  that  in 
determining  a  claimant's  eligibility  for 
unemployment  compensation  it  is  unnecessary  for 
the  State  to  become  involved  in  church  doctrine. 
However,  assuming,  arguendo,  that  there  do  exist 
certain  entanglements  between  covered  church- 
related  schools  and  the  State  as  a  result  of  its 
administration  of  its  unemployment  compensation 
law.  it  does  not  necessarily  follow  that  such  State 
involvement  infringes  upon  the  First  Amendment 
rights  of  church-related  schools.  See  USDOL 's 
Memorandum  of  Points  and  Authorities,  pp.  17-18. 
See  also  the  decision  in  Stewart,  et  al.  v. 
Commissioner,  U.S.  Tax  Court.  No.  1332-78  (July  31. 
1979)  and  Hatcher  v.  Commissioner.  U.S.  Court  of 
Appeals.  Tenth  Circuit,  No.  78-1883  (July  27. 1979). 

In  each  of  these  cases  there  was  a  governmental 
inquiry  into  the  religious  beliefs  of  the  taxpayer  and 
of  the  religious  sect  in  order  to  determine  whether 
the  taxpayer  qualified  for  an  exemption  on  religious 
grounds  from  the  self-employment  tax.  In  neither 
case  did  the  court  find  a  First  Amendment  problem. 
These  cases  therefore  illustrate  that  even  where 
there  is  an  inquiry  into  the  religious  tenets  of  a 
person  and/or  a  particular  sect,  there  is  no  violation 
of  the  First  Amendment  so  long  as  the  provision  in 
question  has  a  secular  purpose  and  it  does  not 
foster  excessive  government  entanglement  with 
religion. 


reason  that  the  record  reflects  the  finding 
stated  by  Congress  that  the  additional 
coverage  occasioned  by  the  deletion  of  the 
old  §  3309(b)(3)  exemption  would  amount  to 
242,000  employees.  That  number,  as 
evidenced  by  the  record,  represented 
USDOL’6  best  estimate  of  the  total  of  all 
(church-related  and  non-church-related)  non¬ 
profit  elementary  and  secondary  school 
employees.  If  any  presumption  is  to  be  drawn 
with  respect  to  Congress'  understanding  of 
what  this  figure  represented,  that 
presumption  must  be  that  Congress 
considered  the  testimony  and  data  it  received 
and  knew  what  it  said.  Any  other 
presumption  would  be  improper. 

Furthermore,  it  is  apparent  from  the  final 
sentence  of  this  second  additional  comment 
that  the  Administrative  Law  judge’s 
confusion  as  to  USDOL's  position  in  this  case 
stems  from  his  inability  to  distinguish 
between  "church  functions"  and  “church- 
school  functions."  It  is  only  services  related 
to  those  latter  functions  that  USDOL 
contends  are  covered. 

USDOL  takes  exception  to  the  third 
additional  comment  for  the  reason  that  the 
legislative  history  to  the  1976  Amendments  to 
FUTA  clearly  reflects  that  Congress  intended 
to  extend  coverage  to  all  “nonprofit 
elementary  and  secondary  schools"  by 
deleting  the  exemption  previously  applicable 
to  such  schools.  See  USDOL's  Memorandum 
of-Points  and  Authorities,  pp.  11-16.  If 
Congress  had  intended  to  limit  the  extension 
of  coverage  to  only  that  small  proportion  of 
non-profit  elementary  and  secondary  schools 
which  are  non-church-related.®  it  is  only 
reasonable  that  they  would  have  so  specified. 
This  inference  is  strengthened  by  the  fact  that 
coverage  of  church-related  institutions  of 
higher  education  had  been  covered  since  the 
time  of  the  1970  Amendments.  Even  more 
support  for  this  conclusion  can  be  found  in 
the  fact  that  all  non-profit  elementary  and 
secondary  school  employees  not  otherwise 
covered  by  State  laws  were  covered  by  SUA. 
and  by  the  fact  that  the  Unemployment 
Compensation  Amendments  of  1976  were 
designed  to  “eliminate  the  temporary  Special 
Unemployment  Assistance  Program”  and 
extend  “permanent"  coverage  to 
“substantially  all  the  workers  .  .  .  covered  by 
SUA."  H.R.  Rep.  No.  04-755  at  17. 

Finally,  USDOL  takes  exception  to  the 
fourth  additional  comment  for  the  reason  that 
there  is  no  support  for  the  conclusion 
expressed  that  the  Department's  construction 
of  §  3309(b)  is  inconsistent  with  other 
governmental  interpretations  of  the  term 
“church"  used  elsewhere  in  the  Internal 
Revenue  Code.  Nowhere  in  the  Internal 
Revenue  Code  is  there  a  definition  of  the 
term  “church"  which  includes  church-related 
elementary  and  secondary  schools.  Not 
surprisingly,  the  regulation  relied  upon  as 
authority  for  the  proposition  stated  (26  CFR 
§  1.1506-1)  is  non-existent.9 


'Fewer  than  20  percent  of  the  total  of  all  non¬ 
profit  elementary  and  secondary  school  employees 
are  employed  by  non-church-related  schools.  DOL 
Exhibit  1.  pg.  1. 

“If  the  reference  was  intended  to  be  to  26  CFR 
S  508— 1(a)(3)(a)  it  is  inapposite  since  that  regulation 
clearly  does  not  define  “church"  as  including 
church-related  elementary  and  secondary  schools. 


After  considering  all  the  evidence  and 
arguments  concerning  the  issues,  it  is 
my  conclusion  that  the  views  expressed 
by  the  Department  of  Labor  in  its 
Memorandum  of  Points  and  Authorities 
and  in  its  exceptions  to  the  Judge’s 
decision  are  correct,  for  the  reasons  and 
on  the  basis  of  the  authorities  indicated 
therein.  FUTA,  as  amended  by  the  1976 
amendments,  requires  State 
unemployment  compensation  laws  to 
provide  coverage  for  employees  of  non¬ 
profit  church-related  elementary  and 
secondary  schools.  The  legislative 
history  of  the  pertinent  statutes  shows 
that  Congress  intended  to  cover  such 
schools  under  FUTA.  Settled  principles 
of  statutory  construction  support  such 
coverage,  particularly  the  rules  that 
remedial  social  legislation  should  be 
liberally  and  broadly  construed  as  to 
coverage  so  as  to  accomplish  its  purpose 
and  that  exemptions  from  such  statutes 
should  be  narrowly  construed.  I  believe 
that  covering  such  schools  under  FUTA 
does  not  create  excessive  governmental 
entanglement  with  religion  and  is  within 
the  limits  of  government  regulation 
provided  by  the  Constitution. 

Accordingly,  1  find  that  the  Alabama 
and  Nevada  unemployment 
compensation  laws  fail  to  conform  to 
the  provisions  of  the  Federal 
Unemployment  Tax  Act,  as  amended.  In 
accordance  with  the  la6t  sentence  of 
section  3304(c)  of  that  Act  (26  U.S.C. 
3304(c))  I  find  that  those  States  have 
failed  to  amend  their  unemployment 
compensation  law's  so  that  they  contain 
each  of  the  provisions  required  by 
reason  of  the  enactment  of  the 
Unemployment  Compensation 
Amendments  of  1976  to  be  included 
therein,  specifically  the  provision 
required  by  reason  of  the  enactment  of 
amendments  to  section  3309(b)  of  FUTA. 
I  also  find  that  Alabama  and  Nevada 
have,  with  respect  to  the  12-month 
period  ending  on  October  31, 1979,  failed 
to  comply  substantially  with  that 
provision. 

Dated  at  Washington.  D.C.  this  31st  day  of 
October.  1979. 

Ray  Marshall, 

Secretary  of  Labor. 

Certification  of  States  to  the  Secretary  of 
the  Treasury'  Pursuant  to  Section  3304  of 
the  Internal  Revenue  Code  of  1954 

In  accordance  with  the  provisions  of 
Section  3304(c)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304(c)),  I  hereby 
certify  the  following  named  States  to  the 
Secretary  of  the  Treasury  for  th  12- 
month  period  ending  October  31, 1979,  in 
regard  to  the  unemployment 
compensation  laws  of  those  States 
which  heretofore  have  been  approved 
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under  the  Federal  Unemployment  Tax 
Act. 

Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 

District  of  Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 

The  States  of  Alabama,  Nevada,  New 
Hampshire,  and  Pennsylvania  are  not 
included  in  the  foregoing  list  of  certified 
States,  because  of  my  findings  made 
pursuant  to  Section  3304(c)  of  the 
Internal  Revenue  Code  of  1954,  that  the 
unemployment  compensation  laws  of 
those  States  do  not  contain  each  of  the 
provisions  required  of  State 
unemployment  compensation  laws  by 
Section  3304(a)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304(a))  and/or 
that  they  have  failed  to  comply 
substantially  with  any  such  provision. 
This  does  not  constitute  a  present 
withholding  of  the  certifications  of  those 
States,  however,  solely  because  of  the 
provisions  of  Section  3310(d)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3310(d)),  pursuant  to  which  a 
certificaiton  may  not  be  withheld  until 
60  days  after  the  Governor  of  the  State 
is  notified  of  my  findings  or  until  the 
State  has  filed  a  petition  for  review  of 
such  action,  whichever  is  earlier.  In 
addition,  if  a  petition  for  review  is  filed 
by  the  State,  my  action  is  stayed  for  a 
period  of  30  days  thereafter,  and  the 
court  may  grant  a  further  stay  or  other 
interim  relief  to  preseve  status  or  rights 
pursuant  to  Section  3310(d). 

Signed  at  Washington.  D  C.  this  31st  day  of 
October,  1979. 

Ray  Marshall, 

Secretary  of  Labor. 

Certification  of  State  Unemployment 
Compensation  Laws  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section 
3303(b)(1)  of  the  Internal  Revenue  Code 
of  1954 

In  accordance  with  the  provisions  of 
paragraph  (1)  of  Section  3303(b)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3303(b)(1)),  I  hereby  certify  the 
unemployment  compensation  laws  of 


Montana 
Nebraska 
New  Jersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 
Puerto  Rico 
Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Virgin  Islands 
Washington 
West  Virginia 
Wisconsin 
Wyoming 


the  following  named  States,  which 
heretofore  have  been  certified  pursuant 
to  paragraph  (3)  of  Section  3303(b)  of  the 
Code,  to  the  Secretary  of  the  Treasury 
for  the  12-month  period  ending  October 
31, 1979. 

Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 

District  of  Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 

The  unemployment  compensation 
laws  of  the  States  of  Alabama,  Nevada, 
New  Hampshire,  and  Pennsylvania  are 
not  included  in  the  foregoing  list  of 
certified  State  laws,  because  under 
Section  3303(b)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3303(b))  the 
unemployment  compensation  law  of  a 
State  may  not  be  certified  pursuant  to 
that  section  unless  the  State  is  certified 
pursuant  to  Section  3304(c)  of  the 
Internal  Revenue  Code  of  1954  (26  U.S.C. 
3304(c)).  Because  of  my  action  today 
with  respect  to  the  certification  of  those 
States  pursuant  to  Section  3304(c)  of  the 
Internal  Revenue  Code  of  1954  and  the 
effect  thereon  of  Section  3310(c)  of  the 
Code,  this  document  does  not  constitute 
at  the  present  a  withholding  of 
certification  for  1979  in  the  case  of  the 
unemployment  compensation  laws  of 
the  States  of  Alabama,  Nevada,  New 
Hampshire,  and  Pennsylvania. 

Signed  at  Washington,  D.C.  this  31st  day  of 
October,  1979. 

Ray  Marshall, 

Secretary  of  Labor. 

[FR  Doc.  79-34307  Filed  11-5-79.  8:45  am] 
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Missouri 
Montana 
Nebraska 
Newjersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 

Oregon 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 


